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The Supreme Court of Canada dismissed a leave application in regards to the 2016 
order of the Federal Court of Appeal (2016 FCA 133).

The underlying appeal concerns whether the Federal Court has jurisdiction over a claim 
by the Pasqua First Nation (PFN) relating to a treaty land entitlement agreement. The 
Federal Court of Appeal affirmed that the Federal Court possesses jurisdiction over the 
portions of the PFN's claim that allege a breach of Saskatchewan's obligations under 
the PFN Settlement Agreement. However, the portion of the claim which alleges a 
violation by Saskatchewan of its duty to consult with the PFN with respect to the grant of
a subsurface lease fell outside the jurisdiction of the Federal Court, and the Court 
therefore allowed the appeal in part. Saskatchewan sought leave to appeal this order, 
and the PFN sought leave to cross-appeal.

A summary of the case found on the Court's website was as follows:

Courts — Federal Court — Jurisdiction — Canada, Province of Saskatchewan and 
respondent First Nation entering into agreement to implement terms of unfulfilled 
historical treaty — Whether the Federal Court can assume jurisdiction and grant relief 
against a province in a contractual dispute between a province and a First Nation over 
provincial lands and minerals — Whether parties to a contract can override the 
constitutional and statutory limits of Federal Court jurisdiction — Whether the 
constitutional doctrine of the honour of the Crown can rebut provincial Crown immunity 
from federal statutes or otherwise ground Federal Court jurisdiction over a province — 
Whether the Federal Court can assume jurisdiction over the provinces in advance of any
statutory grant of jurisdiction.

In September, 1874, the Crown and various First Nations concluded Treaty Number 4. 
Among the promises made by the Crown was to provide the signatory First Nations with 
reserve land "of sufficient area to allow one square mile for each family of five, or in that 
proportion for larger or smaller families". This promise was not fulfilled, and there was a 
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shortfall in the amount of reserve land provided to Treaty Number 4 First Nations, 
including the respondent, Pasqua First Nation ("PFN"). In 1993, Canada, Saskatchewan
and a number of First Nation signatories to Treaty 4 concluded the Saskatchewan 
Treaty Land Entitlement Framework Agreement, a comprehensive agreement, designed
to fulfill the Crown's outstanding obligations under Treaty 4 and two other treaties. Both 
the Framework Agreement and the PFN Settlement Agreement provided that disputes 
arising under them would be referred to the Federal Court for determination. On June 
17, 2014, the PFN commenced an action in the Federal Court against Canada and 
Saskatchewan as respondents, alleging that both Canada and Saskatchewan had 
violated their obligations under the PFN Settlement Agreement and that both had also 
failed to discharge their obligations to consult with the PFN regarding, in particular, the 
grant of a subsurface mineral lease for the Legacy Mining Project. Saskatchewan 
brought a motion to strike the PFN's action, arguing that notwithstanding the attornment 
clauses in the Agreements the Federal Court did not have jurisdiction over 
Saskatchewan or over the subject matter of the PFN's claim against Saskatchewan.

The applications for leave to appeal and leave to cross -appeal were dismissed with 
costs to the respondents, Chief M. Todd Peigan on behalf of himself and all other 
members of the Pasqua First Nation and the Pasqua First Nation.

https://scc-csc.lexum.com/scc-csc/news/en/item/5398/index.do

Par

Scott  Kerwin

Services

Droit autochtone

____________________________________________________________________________________

BLG  |  Vos avocats au Canada

Borden Ladner Gervais S.E.N.C.R.L., S.R.L. (BLG) est le plus grand cabinet d’avocats canadien véritablement 

multiservices. À ce titre, il offre des conseils juridiques pratiques à des clients d’ici et d’ailleurs dans plus de 

domaines et de secteurs que tout autre cabinet canadien. Comptant plus de 725 avocats, agents de propriété 

intellectuelle et autres professionnels, BLG répond aux besoins juridiques d’entreprises et d’institutions au pays 

comme à l’étranger pour ce qui touche les fusions et acquisitions, les marchés financiers, les différends et le 

financement ou encore l’enregistrement de brevets et de marques de commerce.

blg.com

Bureaux BLG

Calgary

Centennial Place, East Tower
520 3rd Avenue S.W.
Calgary, AB, Canada
T2P 0R3

T 403.232.9500
F 403.266.1395

Ottawa

World Exchange Plaza
100 Queen Street
Ottawa, ON, Canada
K1P 1J9

T 613.237.5160
F 613.230.8842

Vancouver

1200 Waterfront Centre
200 Burrard Street
Vancouver, BC, Canada
V7X 1T2

T 604.687.5744
F 604.687.1415

https://www.blg.com/fr/people/k/kerwin-scott
https://www.blg.com/fr/services/practice-areas/indigenous-law
http://www.blg.com/fr/


3

Montréal

1000, rue De La Gauchetière Ouest
Suite 900
Montréal, QC, Canada
H3B 5H4

T 514.954.2555
F 514.879.9015

Toronto

Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, ON, Canada
M5H 4E3

T 416.367.6000
F 416.367.6749

Les présents renseignements sont de nature générale et ne sauraient constituer un avis juridique, ni un énoncé complet de la législation 

pertinente, ni un avis sur un quelconque sujet. Personne ne devrait agir ou s’abstenir d’agir sur la foi de ceux-ci sans procéder à un examen 

approfondi du droit après avoir soupesé les faits d’une situation précise. Nous vous recommandons de consulter votre conseiller juridique si 

vous avez des questions ou des préoccupations particulières. BLG ne garantit aucunement que la teneur de cette publication est exacte, à 

jour ou complète. Aucune partie de cette publication ne peut être reproduite sans l’autorisation écrite de Borden Ladner Gervais S.E.N.C.R.L., 

S.R.L. Si BLG vous a envoyé cette publication et que vous ne souhaitez plus la recevoir, vous pouvez demander à faire supprimer vos 

coordonnées de nos listes d’envoi en communiquant avec nous par courriel à desabonnement@blg.com  ou en modifiant vos préférences 

d’abonnement dans blg.com/fr/about-us/subscribe. Si vous pensez avoir reçu le présent message par erreur, veuillez nous écrire à 

communications@blg.com. Pour consulter la politique de confidentialité de BLG relativement aux publications, rendez-vous sur 

blg.com/fr/ProtectionDesRenseignementsPersonnels.

© 2025 Borden Ladner Gervais S.E.N.C.R.L., S.R.L. Borden Ladner Gervais est une société à responsabilité limitée de l'Ontario.

mailto:desabonnement@blg.com
https://www.blg.com/fr/about-us/subscribe
mailto:communications@blg.com
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels



