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In 1996, Mr. Herjavec set up a family trust, and settled $100 into the trust. The next 
year, he transferred 75% of his shares in his growing company, Brak Enterprises 
("Brak"), into the trust. AT&T subsequently purchased Brak for $31 million, and $21 
million of the proceeds were paid into the trust. After Brak was purchased, the family's 
spending patterns changed drastically, and Mr. Herjavec semi-retired until 2003, when 
he established The Herjavec Group ("THG"). THG grew and prospered. Mr. Herjavec 
and his wife, Diane Plese, separated in 2014, and it was only after they separated that 
Ms. Plese discovered the trust had virtually no assets remaining. As a result, Ms. Plese 
argued that (1) Mr. Herjavec owed money to the trust; (2) Mr. Herjavec breached his 
fiduciary duties by taking benefits from the trust for himself and THG; and (3) the trust 
should be awarded an equity interest in THG. The Court was therefore faced with the 
daunting task of determining how the trust funds were used in the 22 years since it was 
settled.

With the assistance of an accountant, the Court determined that a net amount of $2.3 
million went from the trust to THG. However, the Court ultimately found that the 
beneficiaries received the benefit of all of the trust funds, including direct payments like 
tuition fees for the children and day to day expenses of the family. The Court 
commented that "it seems outlandish to suggest that a parent or spouse who settles 
$21.1 million of his own funds into a trust for the benefit of his family cannot use the trust
corpus for that very purpose, and is somehow abdicating his support obligations when 
he does not pay for family expenses directly out of his other resources."

The Court also rejected the argument that the trust had any interest in THG. The Court 
noted that the trust agreement itself gave Mr. Herjavec as trustee unfettered discretion 
to lend trust funds to a corporation, with or without interest, and with or without security. 
The Court further rejected Ms. Plese's expert's argument that because THG used the 
trust for seed capital (and described the trust as an "early stage lender"), this would 
have resulted in the trust receiving an equity interest, since THG was not a fledging 
company in those years, had conventional bank borrowing, and that the money 
transferred from the trust to THG was not needed primarily for THG's purposes, but 
rather for family expenses. With respect to Mr. Herjavec having benefited from the trust, 
the Court noted that Mr. Herjavec accounted for and repaid any funds improperly 
received.
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While there was no question that Mr. Herjavec breached his fiduciary duties in 
comingling trust funds with both his own funds and those of THG, the Court found that 
the breaches were "innocent" since he did not really understand he was not a 
beneficiary, and thus determined the appropriate remedy was for Mr. Herjavec to bear 
all the legal costs, including the accounting costs, of the trust and the beneficiaries 
personally, which were substantial.
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Les présents renseignements sont de nature générale et ne sauraient constituer un avis juridique, ni un énoncé complet de la législation 

pertinente, ni un avis sur un quelconque sujet. Personne ne devrait agir ou s’abstenir d’agir sur la foi de ceux-ci sans procéder à un examen 

approfondi du droit après avoir soupesé les faits d’une situation précise. Nous vous recommandons de consulter votre conseiller juridique si 

vous avez des questions ou des préoccupations particulières. BLG ne garantit aucunement que la teneur de cette publication est exacte, à 

jour ou complète. Aucune partie de cette publication ne peut être reproduite sans l’autorisation écrite de Borden Ladner Gervais S.E.N.C.R.L., 

S.R.L. Si BLG vous a envoyé cette publication et que vous ne souhaitez plus la recevoir, vous pouvez demander à faire supprimer vos 

coordonnées de nos listes d’envoi en communiquant avec nous par courriel à desabonnement@blg.com  ou en modifiant vos préférences 

d’abonnement dans blg.com/fr/about-us/subscribe. Si vous pensez avoir reçu le présent message par erreur, veuillez nous écrire à 

communications@blg.com. Pour consulter la politique de confidentialité de BLG relativement aux publications, rendez-vous sur 

blg.com/fr/ProtectionDesRenseignementsPersonnels.
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