SLG

Borden Ladner Gervais

Case Summary: Moray Channel Enterprises
Ltd. V. Gordon, 2017 FC 250

17 mai 2017

In a case involving a moorage contract for a float home, the Federal court has held that
regular late payments and outstanding debts warrant the sale of the vessel; spotty
record keeping by the marina disallows it to receive costs on a solicitor-client basis.

() Facts

Moray Channel Enterprises Ltd, the owner of the Richmond Marina ("Marina") entered

into a moorage agreement regarding Mr Gordon's ("Boat owner") float home, which is a
reqgistered vessel. Under the terms of the agreement, the Marina must provide moorage
and certain ancillary services for a monthly fee; the Boat owner had to comply with the
Marina community rules.

At various points in time, the Boat owner failed to pay the monthly fees. Under the
marina rules, the Marina charged a number of monetary penalties, all of which remained
unpaid and soured the relationship between the parties. The Marina also argued that the
Boat owner failed to respect the marina rules. As of May 2015, the Boat owner simply
stopped all payment.

The Marina began proceedings in the federal court against both the Boat owner and his
vessel. The vessel was arrested and a marshal was appointed to take possession of the
vessel. The Boat owner filed a counterclaim, claiming misrepresentations and fraud,
arguing that the case should be tried by the British Columbia Residential Tenancy Board
rather than the Federal Court.

The marshal eventually sold the vessel for a lower price than the initial asking price; an
initial sale was cancelled after an inspection revealed serious deficiencies in the vessel.
The court received a total of CA $132,000. The claim by the Marina was for CA $17,000,
and costs on a solicitor-client basis (valued at about CA $18,000).

(ii) Decision
The court first made short work of the argument of the Boat owner that the case is in pith

and substance a property rights case. The case deals with a registered vessel and as
such must be treated under the principles of Canadian maritime law.
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The court recognized that misrepresentations were made by the Marina's manager as to
the outstanding amounts under the moorage contract. There seemed to have been an
ongoing practice of overcharging the Boat owner and a general failure to provide him
with up to date invoices. However, despite the Marina's negligence, this does not
excuse the Boat owners' behaviour of simply not paying any of the charges under the
contract as of May 2015.

The court disallowed several of the late payment charges claimed by the Marina, but

held that it was entitled to some CA $15,000; the counterclaim was struck for showing
no genuine issue for trial. The negligent billing practices of the marine means that the
Marina should not be awarded any higher than regular costs.

This case is a reminder that, despite recent decisions to the contrary in the United
States, house boats in Canada fall within the ambit of Canadian maritime law, not
provincial property rights law. It is also a reminder for marinas accommodating house
boats to ensure proper record keeping, as failing to do so may be used against the
marina in a court of law.
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coordonnées de nos listes d’envoi en communiquant avec nous par courriel a8 desabonnement@blg.com ou en modifiant vos préférences
d’abonnement dans blg.com/fr/about-us/subscribe. Si vous pensez avoir regu le présent message par erreur, veuillez nous écrire a
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