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Ontario court dismisses cyber attack class
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work
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The Ontario Superior Court of Justice has dismissed another class action in which the
plaintiff used ‘intrusion upon seclusion’ to claim damages for a cyber attack.

Justice Perell’s decision in Del Giudice v Thompson (Thompson) reinforces recent
findings in similar cases where the intrusion upon seclusion tort was not upheld and
organizations were not found vicariously liable for their employees. Thompson also
shows how important carefully drafted contract and privacy policy terms can be to an
organization’s cyber risk management.

The context

Organizations and their insurers have been carefully watching plaintiff counsel’s use of
the intrusion upon seclusion tort, especially its application to data loss claims and
resulting class actions, since the Court of Appeal for Ontario recognized the tort in 2012.
While plaintiff counsel can rely on many causes of action when seeking a remedy for the
consequences of data loss, intrusion upon seclusion was a novel way to attempt to
obtain a sizeable award for moral damages when there was no compensable injury.

Almost immediately after the tort was recognized, plaintiff counsel began using it to
claim that organizations intentionally or recklessly “intruded” upon the privacy of affected
individuals when personal information was compromised by those outside the
organization. In cases involving a malicious insider, plaintiff counsel began to allege that
organizations were vicariously liable for the insider’s intentional intrusion.

Fast forward to early 2021, when the Divisional Court issued a significant favorable
decision for Ontario organizations and insurers in Owsianik v Equifax Canada Co
(Owsianik). This decision held that custodians of personal data cannot be liable for
intrusion upon seclusion when third parties steal or access that data. The Divisional
Court’s majority decision was brief and focused on the lack of wrongful intent held by
organizations who fall victim to attack. The decision did not address the issue of
vicarious liability.


https://www.canlii.org/en/on/onsc/doc/2021/2021onsc5379/2021onsc5379.html?searchUrlHash=AAAAAQCeKCJDTEFTUyBBQ1RJT04iIE9SICJDTEFTUyBQUk9DRUVESU5HIikgKENFUlRJRklDQVRJT04gT1IgIlJFUFJFU0VOVEFUSVZFIFBMQUlOVElGRiIgT1IgIlJFQ09VUlMgQ09MTEVDVElGIiBPUiAiQUNUSU9OIENPTExFQ1RJVkUiIE9SICJDQVRFR09SSUUqIEQnSU5TVEFOQ0UiKSAAAAAAAQ
https://www.blg.com/fr/insights/2021/06/failing-to-prevent-a-cyber-attack-is-not-intrusion-upon-seclusion
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The Thompson case: Attack and data theft by a former
insider

Thompson is about the theft of credit card application data by a former employee of a
bank’s cloud service provider. The former employee, who faces criminal charges in the
United States, is alleged to have used the understanding she developed while working
for the service provider to exploit system misconfigurations and perpetrate her attack.

The plaintiff sued the bank, the service provider and the former employee (among
others) and sought certification. She pleaded 19 causes of action, including intrusion
upon seclusion and vicarious liability. She alleged that the bank:

o collected application information for one purpose and retained and used it for
other purposes;

e continued to retain the information despite increasing security risks (including
risks arising from its outsourcing to a service provider in the United States);

« failed to warn of the increasing security risks; and

« lost the information in breach of various duties.

The Thompson decision on intrusion upon seclusion and
vicarious liability

The Court struck the claim in Thompson without leave to amend because the claim did
not set out a reasonable cause of action.

In disposing of the intrusion upon seclusion claim, the Court adopted and reinforced the
key finding from Owsianik: “A failure to prevent an intrusion, even a reckless failure to
prevent, is not an intrusion.” It also stated that recklessness should take its meaning
from established criminal and civil law jurisprudence — jurisprudence that defines
recklessness as conceptually distinct from negligence and involving a state of mind
exhibiting conscious indifference to risk.

The Court went further. While the Owsianik panel found that the organizational loss of
data was “highly offensive,” Justice Perell did not. He said:

As pleaded against them, [the bank’s and the service provider’s]
conduct amounts to making mistakes in safeguarding not particularly
sensitive information that largely consists of information to identify the
applicant for a credit card and to provide means to contact them. [The
defendants’] conduct, which might be wrongful and expose them to
some other cause of action, is not offensive in the requisite legal sense
that would constitute the tort of intrusion on seclusion.

In dismissing the plaintiff’s vicarious liability claim, it was of no consequence to the Court
that the former employee was alleged to have used the knowledge she gained while
working for the service provider to perpetrate her attack. It said it would be “absurd and
unfair” to impose liability on a defendant for the actions of a former employee.
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The Court quoted the bank's credit application terms, privacy policy, and cardholder and
credit card agreement in detail and used the terms to invalidate numerous causes of
action, including intrusion upon seclusion. It then struck the action without leave to
amend based on a finding that the plaintiff's entire case theory, which focused on data
misuse, "imploded" based on the contract terms.

Conclusion

Cyber attacks are inevitable, and even the best-defended organizations can expect to
suffer cyber attacks and data loss. The degree to which organizations and insurers are
exposed to third-party civil liability will be influenced heavily by whether the law provides
a remedy on a strict basis and without proof of negligence and compensable loss. The
law in Ontario has taken a noticeable turn with the Owsianik and Thompson decisions
because they limit the degree of exposure. It remains to be seen how the Court of
Appeal for Ontario will treat these types of cyber attack claims, however.

Thompson also illustrates the importance of contractual terms. Data misuse claims, in
particular, will put the focus on notifications, privacy policies and other "contractual”
documentation that define the scope of an organization's authorized use of data.
Thompson shows how careful attention to these documents will help limit all kinds of
privacy violation claims, including claims that follow a cyber attack.

Contact your BLG privacy lawyer or any member of BLG's Cybersecurity, Privacy &
Data Protection team to ensure that your contract and privacy policy terms will
strengthen your case in the event of a data or privacy dispute.

If you would like to learn more about the use of intrusion upon seclusion — or any other
cause of action in a data, privacy or cyber attack case — reach out to any of the key
contacts listed below.

Par

Daniel J. Michaluk

Services

Différends en matiere de cybersécurité, Actions collectives, Cybersécurité, respect de la vie privée et protection
des renseignements personnels, Conformité a la Iéqgislation sur le respect de la vie privée et la protection des
renseignements personnels, Protection de la vie privée et atteintes a la sécurité


https://www.blg.com/fr/services/practice-areas/cybersecurity-privacy-data-protection
https://www.blg.com/fr/services/practice-areas/cybersecurity-privacy-data-protection
https://www.blg.com/fr/people/m/michaluk-daniel
https://www.blg.com/fr/services/practice-areas/disputes/cybersecurity-disputes
https://www.blg.com/fr/services/practice-areas/disputes/class-actions
https://www.blg.com/fr/services/practice-areas/cybersecurity-privacy-data-protection
https://www.blg.com/fr/services/practice-areas/cybersecurity-privacy-data-protection
https://www.blg.com/fr/services/practice-areas/cybersecurity-privacy-data-protection/compliance-with-privacy-date-protection
https://www.blg.com/fr/services/practice-areas/cybersecurity-privacy-data-protection/compliance-with-privacy-date-protection
https://www.blg.com/fr/services/practice-areas/cybersecurity-privacy-data-protection/privacy-security-breaches

BLG

BLG | Vos avocats au Canada

Borden Ladner Gervais S.ENN.CR.L, SRL. (BLG) est le plus grand cabinet d’avocats canadien véritablement
multiservices. A ce titre, il offre des conseils juridiques pratiques & des clients d’ici et dailleurs dans plus de
domaines et de secteurs que tout autre cabinet canadien. Comptant plus de 725 avocats, agents de propriété
intellectuelle et autres professionnels, BLG répond aux besoins juridiques d’entreprises et d’institutions au pays
comme a I'étranger pour ce qui touche les fusions et acquisitions, les marchés financiers, les différends et le
financement ou encore I'enregistrement de brevets et de marques de commerce.

blg.com

Bureaux BLG

Calgary Ottawa Vancouver

Centennial Place, East Tower World Exchange Plaza 1200 Waterfront Centre
520 3rd Avenue S.W. 100 Queen Street 200 Burrard Street
Calgary, AB, Canada Ottawa, ON, Canada Vancouver, BC, Canada
T2P OR3 K1P 1J9 V7X 1T2

T 403.232.9500 T 613.237.5160 T 604.687.5744

F 403.266.1395 F 613.230.8842 F 604.687.1415
Montréal Toronto

1000, rue De La Gauchetiere Ouest Bay Adelaide Centre, East Tower

Suite 900 22 Adelaide Street West

Montréal, QC, Canada Toronto, ON, Canada

H3B 5H4 M5H 4E3

T 514.954.2555 T 416.367.6000

F 514.879.9015 F 416.367.6749

Les présents renseignements sont de nature générale et ne sauraient constituer un avis juridique, ni un énoncé complet de la Iégislation
pertinente, ni un avis sur un quelconque sujet. Personne ne devrait agir ou s’abstenir d’agir sur la foi de ceux-ci sans procéder a un examen
approfondi du droit apres avoir soupesé les faits d’une situation précise. Nous vous recommandons de consulter votre conseiller juridique si
vous avez des questions ou des préoccupations particulieres. BLG ne garantit aucunement que la teneur de cette publication est exacte, a
jour ou compléte. Aucune partie de cette publication ne peut étre reproduite sans I'autorisation écrite de Borden Ladner Gervais sEN.CRL,
s.R.L. Si BLG vous a envoyé cette publication et que vous ne souhaitez plus la recevoir, vous pouvez demander a faire supprimer vos
coordonnées de nos listes d’envoi en communiquant avec nous par courriel a8 desabonnement@blg.com ou en modifiant vos préférences
d’abonnement dans blg.com/fr/about-us/subscribe. Si vous pensez avoir regu le présent message par erreur, veuillez nous écrire a
communications@blg.com. Pour consulter la politique de confidentialité de BLG relativement aux publications, rendez-vous sur

lg.com/fr/Pri ionDesRenseignementsPersonnels.

© 2025 Borden Ladner Gervais sEN.CR.L, SR.L. Borden Ladner Gervais est une société a responsabilité limitée de I'Ontario.


http://www.blg.com/fr/
mailto:desabonnement@blg.com
https://www.blg.com/fr/about-us/subscribe
mailto:communications@blg.com
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels



