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In the recent decision of Rusha Barua Professional Corporation v Crescent Heights 
Optometry Inc (Docket: P2390100538), an optometrist successfully defended against 
allegations that she breached a non-compete clause.

Background

In early 2022, an optometry clinic owned and operated by Dr. Steve Alfaiate, Bel-Aire 
Optometry (Bel-Aire), posted an associate position for its clinic. The clinic was 
advertised as “new”, with specific optometry equipment available to its physicians. The 
clinic was scheduled to open in July 2022.

Dr. Rusha Barua, a registered optometrist, applied for the associate position and was 
offered the position, which was to begin in July 2022. Shortly before Dr. Barua was 
scheduled to begin work at Bel-Aire, she was notified that the clinic opening would be 
delayed until Fall of 2022, but that she could work at a sister clinic, Crescent Heights 
Optometry Inc. (Crescent), also owned and operated by Dr. Alfaiate.

Dr. Barua worked at Crescent for six-months pursuant to an Associate Agreement 
between her professional corporation, Bel-Aire, and Crescent. On Dec. 5, 2022, she 
resigned on 90-days notice (in accordance with the terms of the Associate Agreement). 
Shortly thereafter, due to ethical concerns, on Dec. 31, 2022, she advised Crescent that,
in her view, it had repudiated the Agreement and that she would be immediately ceasing
her optometry services to Crescent.

Next, Crescent withheld Dr. Barua’s December 2022 wage. Dr. Barua brought a Civil 
Claim seeking payment of her unpaid December 2022 wages, and Crescent filed a 
Counterclaim alleging breach of the Associate Agreement for failing to give a full 90-
days notice before resigning and alleging breach of the non-compete clause.

Following a trial of the Action, the Court found that, as of December 2022, neither the 
offer to work at a new clinic in Bel-Aire, nor access to the promised equipment had 
materialized. In fact, as of trial in December 2024, Bel-Aire was still under construction 
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and had not opened. Further, the Court found that Dr. Barua came to have genuine 
ethical concerns regarding insurance billing practices by Crescent in relation to nine of 
her patients, which caused her to reasonably fear that her professional reputation and 
integrity could be in jeopardy.

As such, the Court found that Crescent fundamentally breached and repudiated the 
Agreement and Dr. Barua was not bound by the 90-day termination provision in the 
Agreement. Further, the Court reiterated that non-compete clauses are subject to a 
rigorous standard of scrutiny in the employment context (including independent 
contractors), citing IRIS The Visual Group Western Canada Inc v Park, 2017 ABCA 301.
In this case, the Court found that the non-compete clause was unenforceable for 
ambiguity. In the alternative, the Court concluded that Crescent’s evidence on damages 
was insufficient to establish the lost revenue it alleged.

The Court awarded Dr. Barua damages for the amount of her unpaid December 2022 
wage and dismissed the Counterclaim in its entirety.

The authors of this article acted as counsel for Dr. Barua and Rusha Barua Professional 
Corporation.

Par

Taylor  Kemp, Brianne  Wheat

Services

Litiges

____________________________________________________________________________________

BLG  |  Vos avocats au Canada

Borden Ladner Gervais S.E.N.C.R.L., S.R.L. (BLG) est le plus grand cabinet d’avocats canadien véritablement 

multiservices. À ce titre, il offre des conseils juridiques pratiques à des clients d’ici et d’ailleurs dans plus de 

domaines et de secteurs que tout autre cabinet canadien. Comptant plus de 725 avocats, agents de propriété 

intellectuelle et autres professionnels, BLG répond aux besoins juridiques d’entreprises et d’institutions au pays 

comme à l’étranger pour ce qui touche les fusions et acquisitions, les marchés financiers, les différends et le 

financement ou encore l’enregistrement de brevets et de marques de commerce.

blg.com

Bureaux BLG

Calgary

Centennial Place, East Tower
520 3rd Avenue S.W.
Calgary, AB, Canada
T2P 0R3

T 403.232.9500
F 403.266.1395

Ottawa

World Exchange Plaza
100 Queen Street
Ottawa, ON, Canada
K1P 1J9

T 613.237.5160
F 613.230.8842

Vancouver

1200 Waterfront Centre
200 Burrard Street
Vancouver, BC, Canada
V7X 1T2

T 604.687.5744
F 604.687.1415

https://www.blg.com/fr/people/k/kemp-taylor
https://www.blg.com/fr/student-programs/meet-our-students/calgary/wheat-brianne
https://www.blg.com/fr/services/practice-areas/disputes
http://www.blg.com/fr/


3

Montréal

1000, rue De La Gauchetière Ouest
Suite 900
Montréal, QC, Canada
H3B 5H4

T 514.954.2555
F 514.879.9015

Toronto

Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, ON, Canada
M5H 4E3

T 416.367.6000
F 416.367.6749

Les présents renseignements sont de nature générale et ne sauraient constituer un avis juridique, ni un énoncé complet de la législation 

pertinente, ni un avis sur un quelconque sujet. Personne ne devrait agir ou s’abstenir d’agir sur la foi de ceux-ci sans procéder à un examen 

approfondi du droit après avoir soupesé les faits d’une situation précise. Nous vous recommandons de consulter votre conseiller juridique si 

vous avez des questions ou des préoccupations particulières. BLG ne garantit aucunement que la teneur de cette publication est exacte, à 

jour ou complète. Aucune partie de cette publication ne peut être reproduite sans l’autorisation écrite de Borden Ladner Gervais S.E.N.C.R.L., 

S.R.L. Si BLG vous a envoyé cette publication et que vous ne souhaitez plus la recevoir, vous pouvez demander à faire supprimer vos 

coordonnées de nos listes d’envoi en communiquant avec nous par courriel à desabonnement@blg.com  ou en modifiant vos préférences 

d’abonnement dans blg.com/fr/about-us/subscribe. Si vous pensez avoir reçu le présent message par erreur, veuillez nous écrire à 

communications@blg.com. Pour consulter la politique de confidentialité de BLG relativement aux publications, rendez-vous sur 

blg.com/fr/ProtectionDesRenseignementsPersonnels.

© 2025 Borden Ladner Gervais S.E.N.C.R.L., S.R.L. Borden Ladner Gervais est une société à responsabilité limitée de l'Ontario.

mailto:desabonnement@blg.com
https://www.blg.com/fr/about-us/subscribe
mailto:communications@blg.com
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels



