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On March 10, 2022, the Supreme Court of Canada (SCC) granted leave to Deans
Knight Income Corporation (Deans Knight) to appeal its loss in the Federal Court of
Appeal (FCA) in an important tax case arising under the Income Tax Act (Canada)
(ITA). Taxpayers have no automatic right of appeal to the SCC, which chooses to hear
only two or three tax cases each year. Generally, the SCC will only hear cases where
the issues at stake transcend the case between the litigants themselves and are more
broadly applicable to warrant review and consideration by Canada’s highest court.

What you need to know

e The taxpayer in Deans Knight sought to monetize tax losses accumulated by a
corporation, via a carefully constructed series of transactions designed to allow
an arm’s-length third party to utilize those losses while staying within the limits of
the rules governing permissible loss transfers.

« When control of a corporation is acquired, various ITA rules apply to prohibit or
restrict the corporation’s ability to use losses the corporation incurred prior to the
acquisition of control (AOC) in the post-AOC period and vice versa.

o For this purpose, these rules define “control” as de jure control: the ownership of
such number of the corporation’s shares as would entitle the owner to elect a
majority of the corporation’s board of directors. A number of other ITA provisions
use a different, broader, standard of control (de facto control) that looks to any
ability (whether via share ownership or otherwise) constituting direct or indirect
influence that (if exercised) results in control of a corporation.

The decision

The ECA’s judgment in Deans Knight: found that these transactions constituted an
abuse or misuse of the relevant ITA provisions, validating the CRA’s application of the
general anti-avoidance rule (GAAR) in s. 245 ITA and cause the AOC loss restrictions to
apply. This occurred despite the fact that the parties agreed that no AOC had occurred
under the de jure control standard found in the relevant ITA rules. Instead, the FCA
reviewed the parties’ legal rights and obligations and concluded that the corporation was
not a “free actor” due to the economic incentives and penalties created by their legal
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agreements. Most importantly, the FCA concluded that the object, spirit, and purpose of
the AOC provisions was “to restrict the use of specified losses, including noncapital
losses, if a person or group of persons has acquired actual control over the corporation’s
actions, whether by way of de jure control or otherwise”. In doing so, the Court
effectively imported a de facto control test into the interpretation of a provision that
clearly uses a de jure control standard, a surprising result for the Canadian tax
community.

The granting of leave by the SCC is a welcome development, as the questions and
uncertainties created by the FCA’s judgment are in urgent need of resolution for
taxpayers and tax authorities. In particular, hopefully the SCC will provide guidance on
the following matters:

e What is the correct standard of control applicable to a GAAR analysis of the AOC loss
restriction rules, and if it is the standard created by the FCA’s judgment, what does that
standard mean;

e In conducting a GAAR analysis generally, how should the “object, spirit and purpose”
of the relevant ITA provisions be determined, and did the FCA do so correctly on the
facts of this case; and

e \What extrinsic evidence may taxpayers and courts look to in trying to establish the
“object, spirit and purpose” of ITA provisions.

For more information, please contact any of the key contacts listed below.

iDeans Knight Income Corp. v. Canada, 2021 FCA 160, rev'g 2019 TCC 76.

Par
Steve Suarez

Services

Fiscalité, Litiges et reglement de différends en matiére de fiscalité


https://www.blg.com/fr/people/s/suarez-steve
https://www.blg.com/fr/services/practice-areas/tax
https://www.blg.com/fr/services/practice-areas/disputes/tax-disputes-litigation

BLG

BLG | Vos avocats au Canada

Borden Ladner Gervais S.ENN.CR.L, SRL. (BLG) est le plus grand cabinet d’avocats canadien véritablement
multiservices. A ce titre, il offre des conseils juridiques pratiques & des clients d’ici et dailleurs dans plus de
domaines et de secteurs que tout autre cabinet canadien. Comptant plus de 725 avocats, agents de propriété
intellectuelle et autres professionnels, BLG répond aux besoins juridiques d’entreprises et d’institutions au pays
comme a I'étranger pour ce qui touche les fusions et acquisitions, les marchés financiers, les différends et le
financement ou encore I'enregistrement de brevets et de marques de commerce.

blg.com

Bureaux BLG

Calgary Ottawa Vancouver

Centennial Place, East Tower World Exchange Plaza 1200 Waterfront Centre
520 3rd Avenue S.W. 100 Queen Street 200 Burrard Street
Calgary, AB, Canada Ottawa, ON, Canada Vancouver, BC, Canada
T2P OR3 K1P 1J9 V7X 1T2

T 403.232.9500 T 613.237.5160 T 604.687.5744

F 403.266.1395 F 613.230.8842 F 604.687.1415
Montréal Toronto

1000, rue De La Gauchetiere Ouest Bay Adelaide Centre, East Tower

Suite 900 22 Adelaide Street West

Montréal, QC, Canada Toronto, ON, Canada

H3B 5H4 M5H 4E3

T 514.954.2555 T 416.367.6000

F 514.879.9015 F 416.367.6749

Les présents renseignements sont de nature générale et ne sauraient constituer un avis juridique, ni un énoncé complet de la Iégislation
pertinente, ni un avis sur un quelconque sujet. Personne ne devrait agir ou s’abstenir d’agir sur la foi de ceux-ci sans procéder a un examen
approfondi du droit apres avoir soupesé les faits d’une situation précise. Nous vous recommandons de consulter votre conseiller juridique si
vous avez des questions ou des préoccupations particulieres. BLG ne garantit aucunement que la teneur de cette publication est exacte, a
jour ou compléte. Aucune partie de cette publication ne peut étre reproduite sans I'autorisation écrite de Borden Ladner Gervais sEN.CRL,
s.R.L. Si BLG vous a envoyé cette publication et que vous ne souhaitez plus la recevoir, vous pouvez demander a faire supprimer vos
coordonnées de nos listes d’envoi en communiquant avec nous par courriel a8 desabonnement@blg.com ou en modifiant vos préférences
d’abonnement dans blg.com/fr/about-us/subscribe. Si vous pensez avoir regu le présent message par erreur, veuillez nous écrire a
communications@blg.com. Pour consulter la politique de confidentialité de BLG relativement aux publications, rendez-vous sur

lg.com/fr/Pri ionDesRenseignementsPersonnels.

© 2025 Borden Ladner Gervais sEN.CR.L, SR.L. Borden Ladner Gervais est une société a responsabilité limitée de I'Ontario.


http://www.blg.com/fr/
mailto:desabonnement@blg.com
https://www.blg.com/fr/about-us/subscribe
mailto:communications@blg.com
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels



