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Owners of intellectual property rights (the owner) should keep in mind the measures 
provided for in the Trademarks Act and the Copyright Act (collectively, the Acts) 
intended to address the importation and exportation of counterfeit goods in Canada as 
part of their enforcement toolbox. This can include, if the conditions are met, 
pharmaceutical products for example. The process provided for in these Acts arises 
from the general prohibition on importation or exportation of goods if the goods or their 
labels or packaging bear a trademark that is identical to, or that cannot be distinguished 
in its essential aspects from, the registered trademark,1 or of works or other subject-
matter in which copyright subsists.2

This process is only available in respect of a “protected mark”, which means a 
registered trademark or a protected geographical indication,3 but there is no requirement
to register the work or other subject-matter in which copyright subsists.4Therefore, when
considering whether to apply to register a trademark or rely solely on unregistered 
rights, the ability to access this process if necessary should likely be a factor in the 
decision-making. A summary of the general process is set out below, but there are 
exceptions to the general process and additional relevant information in the respective 
legislation, so regard should be had to the legislation when determining how to proceed.

Summary of the process

In respect of both trademarks and copyright, the process starts when the owner of the 
rights files with the Minister of Public Safety and Emergency Preparedness (the 
Minister) a request for assistance in pursuing remedies under the Trademark Act or the 
Copyright Act (RFA).5 Canada Border Services Agency (CBSA) has developed an 
application to be filled out to make this request. Once the RFA is accepted by the 
Minister, it is valid for two years but can be extended, more than once, for two years.6

If a customs officer detains goods or works and the Minister has accepted a RFA with 
respect to the goods or works, the officer can provide to the owner a sample of the 
goods or copies of the works as well as information about the goods or works that could 
assist the owner in pursuing a remedy under the Trademarks Act or the Copyright Act.7

https://www.cbsa-asfc.gc.ca/security-securite/ipr-dpi/menu-eng.html
https://www.cbsa-asfc.gc.ca/security-securite/ipr-dpi/menu-eng.html
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If the owner does not take action, the amount of time that the customs officer can detain 
goods or works is limited – generally no more than 10 working days, or five days if the 
goods or copies are perishable.8 To extend the detention period, court proceedings 
have to be commenced and notice provided to the Minister before the goods or works 
are released.9 Therefore, as the timeline shows, the owner must decide to pursue a 
remedy and take the first enforcement step quickly. It is prudent  to establish an internal 
process upon filing a RFA that sets out how to proceed if a RFA is engaged. This could 
include a method for determining whether the goods or works are, in fact, likely to be 
counterfeit.  Ensure your Canadian counsel has sufficient information to draft a pleading 
and that pre-approvals are in place. The goods or works will continue to be detained 
until one of several triggering events occurs, including the final disposition of the 
proceedings or the owner consents to the goods or works no longer being detained.10

The Trademarks Act and the Copyright Act each provide for liability, payable to His 
Majesty in right of Canada, for charges incurred relating to the storage of detained 
goods and works that should be reviewed for further information about a specific 
situation.11 Damages can be awarded against the owner who commenced proceedings, 
payable to the party to the proceeding for losses, costs or prejudice suffered as a result 
of the detention. The Copyright Act additionally specifically allows for damages to be 
awarded to the owner as a result of the storage of the detained copies.12

If counterfeit goods are an issue for your business, consider an RFA and engaging local 
Canadian counsel as another useful tool for policing counterfeit goods or copyrighted 
works. 

For more information, please reach out to one of the key contacts listed below.
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Footnotes

1 Trademarks Act, s. 51.03.

2 Copyright Act, s. 44.01.

3 Trademarks Act, s. 51.02.

4 Copyright Act.

5 Trademarks Act, 51.04; Copyright Act, s. 44.02.

6 Trademarks Act, 51.04(3); Copyright Act, s. 44.02(3).

7 Trademarks Act, s. 51.06(1); Copyright Act, s. 44.04(1).

8 Trademarks Act, s. 51.06(2); Copyright Act, s. 44.04(2).

9 Trademarks Act, s. 51.06(3); Copyright Act, s. 44.04(3).

10 Trademarks Act, s. 51.09; Copyright Act, s. 44.07.

11 Trademarks Act, s. 51.12; Copyright Act, s. 44.1(1).

12 Copyright Act, s. 44.1(2).

Par

Chantal  Saunders

Services

Propriété intellectuelle, Marques de commerce

https://www.cbsa-asfc.gc.ca/security-securite/ipr-dpi/menu-eng.html
https://www.blg.com/fr/people/s/saunders-chantal
https://www.blg.com/fr/services/practice-areas/intellectual-property
https://www.blg.com/fr/services/practice-areas/intellectual-property/trademarks


4

____________________________________________________________________________________

BLG  |  Vos avocats au Canada

Borden Ladner Gervais S.E.N.C.R.L., S.R.L. (BLG) est le plus grand cabinet d’avocats canadien véritablement 

multiservices. À ce titre, il offre des conseils juridiques pratiques à des clients d’ici et d’ailleurs dans plus de 

domaines et de secteurs que tout autre cabinet canadien. Comptant plus de 725 avocats, agents de propriété 

intellectuelle et autres professionnels, BLG répond aux besoins juridiques d’entreprises et d’institutions au pays 

comme à l’étranger pour ce qui touche les fusions et acquisitions, les marchés financiers, les différends et le 

financement ou encore l’enregistrement de brevets et de marques de commerce.

blg.com

Bureaux BLG

Calgary

Centennial Place, East Tower
520 3rd Avenue S.W.
Calgary, AB, Canada
T2P 0R3

T 403.232.9500
F 403.266.1395

Ottawa

World Exchange Plaza
100 Queen Street
Ottawa, ON, Canada
K1P 1J9

T 613.237.5160
F 613.230.8842

Vancouver

1200 Waterfront Centre
200 Burrard Street
Vancouver, BC, Canada
V7X 1T2

T 604.687.5744
F 604.687.1415

Montréal

1000, rue De La Gauchetière Ouest
Suite 900
Montréal, QC, Canada
H3B 5H4

T 514.954.2555
F 514.879.9015

Toronto

Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, ON, Canada
M5H 4E3

T 416.367.6000
F 416.367.6749

Les présents renseignements sont de nature générale et ne sauraient constituer un avis juridique, ni un énoncé complet de la législation 

pertinente, ni un avis sur un quelconque sujet. Personne ne devrait agir ou s’abstenir d’agir sur la foi de ceux-ci sans procéder à un examen 

approfondi du droit après avoir soupesé les faits d’une situation précise. Nous vous recommandons de consulter votre conseiller juridique si 

vous avez des questions ou des préoccupations particulières. BLG ne garantit aucunement que la teneur de cette publication est exacte, à 

jour ou complète. Aucune partie de cette publication ne peut être reproduite sans l’autorisation écrite de Borden Ladner Gervais S.E.N.C.R.L., 

S.R.L. Si BLG vous a envoyé cette publication et que vous ne souhaitez plus la recevoir, vous pouvez demander à faire supprimer vos 

coordonnées de nos listes d’envoi en communiquant avec nous par courriel à desabonnement@blg.com  ou en modifiant vos préférences 

d’abonnement dans blg.com/fr/about-us/subscribe. Si vous pensez avoir reçu le présent message par erreur, veuillez nous écrire à 

communications@blg.com. Pour consulter la politique de confidentialité de BLG relativement aux publications, rendez-vous sur 

blg.com/fr/ProtectionDesRenseignementsPersonnels.

© 2025 Borden Ladner Gervais S.E.N.C.R.L., S.R.L. Borden Ladner Gervais est une société à responsabilité limitée de l'Ontario.

http://www.blg.com/fr/
mailto:desabonnement@blg.com
https://www.blg.com/fr/about-us/subscribe
mailto:communications@blg.com
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels



