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Canadian securities regulators continue to grapple with the appropriate regulation of
short selling and establishing a regime which provides investor protection, while
promoting legitimate shorting.

What you need to know

e« On November 16, 2023, the Canadian Securities Administrators (the CSA) and
the Canadian Investment Regulatory Organization (CIRO) published CSA/CIRO

Staff Notice 23-332 Summary of Comments and Responses to CSA/IIROC Staff

Notice 23-329 Short Selling in Canada (Staff Notice 23-329).
e Intheir summary, the CSA and CIRO noted there was no clear consensus from

commenters on the appropriate regulatory regime for short selling.

o CIRO is actively reviewing the existing requirement to have a reasonable
expectation to settle on the settlement date in an effort to strengthen and clarify
the rule.

e The regulators plan to form a staff working group in early 2024 to broadly
examine short selling issues in the Canadian market, beginning with an analysis
of mandatory buy-in and close-out requirements.

e Asreported in our earlier article, Staff Notice 23-329 provided an overview of the
existing short selling regulatory landscape, while seeking further input from
market participants on areas of regulatory consideration.

Further guidance expected

Although no substantial regulatory reforms are being proposed as a result of the Staff
Notice 23-329 consultation, CIRO is actively considering ways to clarify and support the
existing requirement to have a reasonable expectation that sufficient securities will be
available to settle a short sale trade on the settlement date. The regulators confirmed

that CIRO Notice 22-0130 Guidance on Participant Obligations to have Reasonable
Expectation to Settle any Trade Resulting from the Entry of a Short Sale Order (August
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17, 2022) does not provide a new interpretation of this requirement. Subject to CIRO
Board approval, relevant proposals will be published for comment in early 2024.

Further, the CSA and CIRO are expected to form a staff working group in early 2024 to
broadly examine short selling issues in the Canadian market. This will begin with an
analysis of potential mandatory close-out or buy-in requirements, which have been
adopted in a number of other jurisdictions. For example, beginning in November 2025,
the European Union will require a buy-in to be initiated within a prescribed time period. A
buy-in is initiated by a buyer who has not received the securities purchased on the date
of settlement. In this case, the buyer purchases securities to cover the delivery failure,
while the seller is responsible for any increase in price between the failed trade and the
buy-in trade(s).

Mandatory close-out rules are currently in place in the United States and apply to a
dealer that has failed to deliver the securities on the date for settlement, regardless of
whether it is in connection with a long sale or short sale. In this case, the dealer must
close out the failed position by borrowing securities or purchasing them in the open
market.

All proposed changes from the working group’s recommendations will consider the
impact of the move to T+1 settlement cycle, and will be published for public comment in
the normal course.

Areas for further study

While there was generally no consensus among the comment letters received in
response to Staff Notice 23-329, the CSA and CIRO noted the following areas as
possible matters for further consideration:

e Pre-Borrow Requirements : Commenters were split on the implementation of a
pre-borrow or locate requirement similar to the United States. Pre-borrowing
requires arrangements to be made prior to entering a short sale order and
locating imposes a duty on the dealer to have reasonable belief that the shares
are readily available for borrowing in time to deliver on the settlement date.

o Different Treatment of Junior Issuers : There was minimal support for a regime
that differentiates between junior and senior issuers.

« Shortening Timeline for Reporting Failed Trades : There was no consensus
among commenters to shorten this timeline.

« Transparency : There was no consensus among commenters as to whether the
market benefits of increasing transparency outweigh its negative implications for
liquidity and price discovery.

e Mandatory Close-Outs/ Buy-Ins of Short Position : Several commenters
supported the introduction of mandatory buy-ins or close-outs.

While the CSA and CIRO continue to consider potential improvements to the short
selling regime to address activities that increase risk to investors, there remains an
acknowledgement that short selling is a legitimate and vital function that contributes to
the liquidity and efficient operation of Canadian capital markets.

2



BLG

This article was prepared with the assistance of Earaneh Talaei, articling student.

Par

Laura Levine, Ben Keen

Services

Marchés financiers, Gestion des investissements

BLG | Vos avocats au Canada

Borden Ladner Gervais S.E.N.CR.L, SRL. (BLG) est le plus grand cabinet d’avocats canadien véritablement
multiservices. A ce titre, il offre des conseils juridiques pratiques & des clients d’ici et dailleurs dans plus de
domaines et de secteurs que tout autre cabinet canadien. Comptant plus de 725 avocats, agents de propriété
intellectuelle et autres professionnels, BLG répond aux besoins juridiques d’entreprises et d’institutions au pays
comme a I'étranger pour ce qui touche les fusions et acquisitions, les marchés financiers, les différends et le
financement ou encore I'enregistrement de brevets et de marques de commerce.

blg.com

Bureaux BLG

Calgary Ottawa Vancouver

Centennial Place, East Tower World Exchange Plaza 1200 Waterfront Centre
520 3rd Avenue S.W. 100 Queen Street 200 Burrard Street
Calgary, AB, Canada Ottawa, ON, Canada Vancouver, BC, Canada
T2P OR3 K1P 1J9 V7X 1T2

T 403.232.9500 T 613.237.5160 T 604.687.5744

F 403.266.1395 F 613.230.8842 F 604.687.1415
Montréal Toronto

1000, rue De La Gauchetiére Ouest Bay Adelaide Centre, East Tower

Suite 900 22 Adelaide Street West

Montréal, QC, Canada Toronto, ON, Canada

H3B 5H4 M5H 4E3

T 514.954.2555 T 416.367.6000

F 514.879.9015 F 416.367.6749

Les présents renseignements sont de nature générale et ne sauraient constituer un avis juridique, ni un énoncé complet de la Iégislation
pertinente, ni un avis sur un quelconque sujet. Personne ne devrait agir ou s’abstenir d’agir sur la foi de ceux-ci sans procéder a un examen
approfondi du droit aprés avoir soupesé les faits d’une situation précise. Nous vous recommandons de consulter votre conseiller juridique si
vous avez des questions ou des préoccupations particuliéres. BLG ne garantit aucunement que la teneur de cette publication est exacte, a
jour ou complete. Aucune partie de cette publication ne peut étre reproduite sans I'autorisation écrite de Borden Ladner Gervais S.EN.CR.L.,
s.R.L. Si BLG vous a envoyé cette publication et que vous ne souhaitez plus la recevoir, vous pouvez demander a faire supprimer vos
coordonnées de nos listes d’envoi en communiquant avec nous par courriel a8 desabonnement@blg.com ou en modifiant vos préférences
d’abonnement dans blg.com/fr/about-us/subscribe. Si vous pensez avoir regu le présent message par erreur, veuillez nous écrire a
communications@blg.com. Pour consulter la politique de confidentialité de BLG relativement aux publications, rendez-vous sur

blg.com/fr/ProtectionDesRenseignementsPersonnels.

© 2025 Borden Ladner Gervais sEN.CR.L, S.R.L. Borden Ladner Gervais est une société a responsabilité limitée de I'Ontario.


https://www.blg.com/fr/people/t/talaei-faraneh
https://www.blg.com/fr/people/l/levine-laura
https://www.blg.com/fr/people/k/keen-ben
https://www.blg.com/fr/services/practice-areas/capital-markets
https://www.blg.com/fr/services/practice-areas/investment-management
http://www.blg.com/fr/
mailto:desabonnement@blg.com
https://www.blg.com/fr/about-us/subscribe
mailto:communications@blg.com
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels



