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In the recent decision of Edmonton (City) v Alvarez & Marsal Canada Inc., 2019 ABCA
109, the Alberta Court of Appeal has concluded that fees and costs incurred by a court-
appointed receiver should have priority over all claims by secured creditors, including
special liens in favour of municipalities for unpaid property taxes. This is an important
decision for the insolvency bar and provides some much needed comfort to receivers
that their fees and costs will be protected by the court-ordered charge.

The Decision

The Court of Appeal's decision in Edmonton (City) v Alvarez & Marsal Canada Inc.
concerned the receivership of Reid-Built Homes Ltd., a residential home builder that
was placed into receivership in November 2017, under the Bankruptcy and Insolvency
Act ("BIA").

Shortly after the receivership began, a chambers judge heard an application by the
Receiver, for an order to give the Receiver the authority to repair, maintain and
complete the debtor's properties, with a corresponding first priority charge against each
property for any such fees, expenses and costs incurred.

At the same time, the chambers judge heard applications from two secured creditors (a
mortgagee and a builders' lien claimant), and from the City of Edmonton, who sought to
be exempt from the Receiver's charges provided for in the receivership order. The
chambers judge dismissed the applications by the two secured creditors, but allowed
the application by the City of Edmonton and excluded it from the charge in favour of the
Receiver. The chambers judge concluded that special lien claims by the City of
Edmonton for unpaid property taxes were different from other secured claims and
should not be subordinated to the Receiver's fees or approved borrowings. The
Receiver appealed this latter determination.

The Court of Appeal disagreed with the chambers judge and overturned the decision as
it related to the City of Edmonton. The Court of Appeal held that the exercise of
discretion by the chambers judge, under s 243(6) of the Bankruptcy and Insolvency Act,
to prioritize the city's claim, was not done on a principled basis. In particular, the Court of
Appeal explained that:
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o The Alberta template receivership order grants a super-priority to receivers'
charges. While not binding, the template order provides important guidance to the
judiciary.

o The commercial reality is that without a super-priority for fees and disbursements,
receivers will be reluctant to accept future engagements which has adverse
consequences.

« Where a receiver is appointed for the benefit of all creditors, creditors should not
receive a "free ride" and should pay their fair share of the receivership process.

The Court of Appeal found that these were compelling justifications for the chambers
judge to dismiss the applications by the mortgagee and builders’ lien claimant, but that
these justifications were "equally apposite” to the city's application. By drawing
distinctions between the secured creditors and the city, the chambers judge failed to
exercise the statutory discretion in a principled way. The Court of Appeal further noted
that there was no evidence that the city would not benefit from realizations by the
Receiver, like other secured creditors.

Conclusion

Simply stated, Edmonton (City) v Alvarez & Marsal Canada Inc. is an important decision
for insolvency practitioners in Alberta and provides comfort to receivers that their fees
and costs, incurred for the benefit of creditors, will have "super-priority” and be paid.

The Court of Appeal rightly noted that the "policy behind receiverships is that collective
action is preferable to unilateral action.” By affirming the super-priority for receiver's fees
and costs, the Court of Appeal has made a decision that aligns with commercial realities
and protects the collective insolvency process. A different result would have had a
chilling effect on future receiverships to the detriment of all stakeholders.
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