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The United Kingdom and Switzerland announced, in December 2023, the signing of a
ground-breaking mutual recognition agreement in the financial services sector. The
Berne Financial Services Agreement, its proponents promise, opens doors hitherto
closed, vistas so far unexplored, and markets yet unexploited. This kind of an
agreement — or something like it, or something in the ballpark, or something notionally
similar — had eluded U.K. officials in the course of Brexit negotiations. Switzerland is
not, of course, as big a prize as the EU, but at least there was an agreement. And, it
must be admitted, the Berne Financial Services Agreement is a first.

The one-year anniversary of the signing of the Agreement is fast approaching; it has yet
to enter into force, much less be operationalized. Even so, can it not serve as a model
for a U.K.-EU agreed framework?

What’s it all about (Alfie?)

The Berne Financial Services Agreement is a classic substantive mutual recognition
agreement.! Its object is to enhance the cross-border market access of financial
services in certain “covered sectors” between the U.K. and Switzerland.? Covered
sectors include asset management, banking, financial market infrastructures, insurance
services and investment services.?

Under the Agreement, mutual recognition is accomplished through:

« deference, where one country defers to the domestic authorization and
prudential measures of the other;

o domestic law, where one country affirms compliance with the domestic laws of
the jurisdiction into which the covered services are provided; or

o ‘“other arrangements ”, where one country “commits to arrangements other than
deference to reduce frictions affecting the cross-border provision of covered
services.”
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In respect of most of the sectors covered,® the Agreement largely affirms what is already
permitted by each Party’s existing domestic laws.® The newly introduced deference
regimes are limited to specific sectors agreed to by each Party.

For instance, for clearing services related to trading in financial instruments, the U.K.
and Switzerland agree to defer to each other’s domestic authorization and prudential
measures, and thereby relieve the covered financial service providers from the
obligation to comply with specific authorization and prudential measures under the law
of the country into which the services are provided. Similarly, each Party relies on
deference arrangements for certain investment client advisors who are relieved of
individual registration.” The relief, however, is conditional, and “covered clients” is
limited to institutional clients, professional clients, and high-net worth clients.8

The only other use of a deference arrangement in the Agreement is for the insurance
sector from the U.K. into Switzerland (and not the other way around). Subject to
disclosure and reporting requirements,? insurance service providers!® are relieved from
conformity with Swiss authorization and prudential measures!! in respect of “covered
clients.” Although covered services and service suppliers are broadly defined, “covered
clients”? in this instance is limited to Swiss-incorporated clients that meet at least two
out of the three following requirements: (1) net turnover in excess of CHF40 million; (2)
balance sheet total in excess of CHF20 million; and (3) in excess of 250 employees.

The Agreement leaves room for both the U.K. and Switzerland to rely on this type of
arrangement in respect of certain financial market infrastructures such as over-the-
counter derivatives.'?

U.K. and Swiss government officials aim to complete domestic implementation
procedures by the end of 2025 and allow the Agreement to enter into force shortly
thereafter.

When you sort it out (Alfie?)

The Berne Financial Services Agreement is likely the kind of arrangement the U.K.
would have preferred to have with the EU coming out of Brexit; at 88 pages, it is not the
kind of arrangement the U.K. could have negotiated with the EU within the Brexit
timelines.

Perhaps more important, in the light of its scope, it is not the type of agreement that the
EU is likely to ever agree to.

So far, the only agreed framework for the U.K.-EU financial services sector is the Trade
and Cooperation Agreement (TCA), which entered into force on May 1, 2021.1> The
TCA has a “short section”16 on financial services, which includes a “best endeavours”
commitment to implement and apply international agreed standards for the regulation
and supervision of financial services; as well as provisions concerning the introduction
of new financial services products, non-discrimination by self-regulatory organizations,
and access to clearing and payment systems.1’ The U.K. and Switzerland further
concluded a memorandum of understanding (MOU) on June 27, 2023,'8 under which
the U.K. and the EU “jointly endeavour to pursue a robust and ambitious bilateral
regulatory cooperation in the area of financial services.”
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(Alfie) I know there's something much more

The U.K.-Switzerland mutual recognition agreement took two years to negotiate and
ultimately delivered on “deference” in only a few areas subject to considerable
limitations. This would have been perfectly predictable, as would be the fact that
negotiations with the EU were always going to be more complex than with the Swiss.

Why would U.K. policymakers expect they can conclude a similar deference framework
with the EU?

Lack of coherence in the underlying objectives, coupled with the essentially political
nature of the “autonomy” debate, goes a long way in explaining the meagre results of
the TCA for one of the largest sectors of the U.K. economy. The financial services sector
also bears part of the blame: an elevated sense of the EU’s dependence on the U.K.
and the City of London®®, coupled with a concomitant unbridled exuberance about the
possibilities of bilateralism,?° inapposite use of other models or comparisons to other
countries, and failure to pay heed to the experience of other countries, were among the
more difficult challenges of the entire debate.

It is entirely possible that the TCA is the high watermark of achievable deference and
convergence between the EU and the U.K. in financial services.
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