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Court upholds McMaster University’s COVID
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What you need to know

e In Michalski v. McMaster University, the Ontario Divisional Court dismissed an
application for judicial review of four McMaster University decisions regarding
creed-based exemption requests from its COVID-19 vaccination policy.

« Inthe decision, the court emphasized that the Human Rights Tribunal of Ontario
(HRTO) is the appropriate place to decide on these matters.

e The court also found that McMaster’s process for addressing accommodation
and exemption requests gave applicants the necessary procedural fairness.

« This finding suggests that similar employer processes will satisfy the procedural
fairness requirement.

Background

As Ontario considered a return to in-person learning, McMaster developed a COVID-19
vaccination policy requiring all faculty, staff, and students who attended university
property to be fully vaccinated against COVID-19. Alternatively, individuals could
request exemptions based on a protected ground under the Human Rights Code (the
Code).

Anticipating a high volume of exemption requests, McMaster developed an internal
review process to assess submissions to determine whether the applicant had a valid
reason for exemption under the Code. The university would accommodate valid
requests, while those denied meant the applicant could no longer study on campus.

McMaster assembled a validation team and provided them a guideline outlining the
criteria to assess creed-based submissions. Literature from the Human Rights
Commission informed the guideline.

The four applicants were Christian undergraduate and graduate students requesting
exemptions based on their religious beliefs. McMaster denied their exemption requests
and the applicants went to the Divisional Court to try to defeat the university’s decision.


https://www.canlii.org/en/on/onscdc/doc/2022/2022onsc2625/2022onsc2625.html
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Decision

In a unanimous decision, the Divisional Court dismissed the application and declined to
exercise its discretion to judicially review the university’s decisions.

The court held that the applicants were asking the court to decide whether the
university’s validation team correctly interpreted the meaning of “creed” under the Code.
As a result, the court ruled that the HRTO was the appropriate place to adjudicate the
applicants’ claims.

Although the court declined to review the university’s decisions, it made several helpful
observations regarding the duty of procedural fairness owed to the applicants for
processing their exemption requests.

The court noted that the duty of procedural fairness is variable and context-specific and
is informed by these factors:

e The nature of the decision being made and the process followed in making it;

e The nature of the statutory scheme and the terms of the statute pursuant to which
the body operates;

« The importance of the decision to the individual or individuals affected,;

e The legitimate expectations of the person challenging the decision; and

e The choices of procedure made by the agency itself.

What this means for employers

While the court declined to conduct judicial review in this matter, its decision in Michalski
v. McMaster University offers several helpful takeaways for institutions and employers
alike:

e In declining to exercise its discretion to judicially review the university’s
exemption request decisions, the court has sent a strong signal to future
applicants that the HRTO is the appropriate place to challenge the denial of
COVID-19 vaccination exemption requests.

« Organizations with similar COVID-19 vaccination policies should ensure their
review process includes basic procedural requirements, such as giving
individuals an opportunity to make their case and ensuring an impartial decision-
maker considers the requests fairly. Where an exemption request is denied, the
applicant should be told why.

« Importantly, the Divisional Court did not rule on the reasonableness of the
university’s policy or its authority to implement it. It also did not indicate the merits
of the requests or whether McMaster’s denial was discriminatory. It remains to be
seen how the HRTO will assess the difficult issues associated with such claims.

If your organization finds itself in a similar situation, BLG’s Disputes group can help.
Reach out to the group or your regular BLG lawyer for assistance with matters regarding
COVID vaccination policies.
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https://www.canlii.org/en/ca/scc/doc/1999/1999canlii699/1999canlii699.html
https://www.blg.com/fr/services/practice-areas/disputes
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