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As technology develops, derivatives market participants continue to balance the digital
transformations of their businesses with their need to manage risk. Such
transformations present market participants with the challenge of integrating the benefits
of technology, such as smart derivatives contracts (SDCs), with the lifecycle of
derivative transactions, without disrupting the legal foundations on which such
transactions are based.

In November 2018, the International Swaps and Derivatives Association, Inc. (ISDA),
published a whitepaper, Smart Derivatives Contracts: From Concept to Construction,
(Whitepaper) that sets out a framework for the use of SDCs for derivatives trading.1
Now, ISDA has continued its thought leadership by way of two new publications: Legal
Guidelines for Smart Derivatives Contracts: Introduction (Introduction) and Legal
Guidelines for Smart Derivatives Contracts: The ISDA Master Agreement (Master
Agreement Guidelines, and together, the Guidelines). The Guidelines, as further
described below, explain the core principles of ISDA documentation and their relation to
SDCs and other derivatives trading technology.

Introduction

In the Introduction, ISDA provides high-level guidance on its documentary framework
that governs derivatives trading and the potential application of SDCs with respect to the
same. The Introduction touches on:

an overview of ISDA documentation;
defining SDCs;

ISDA legal guidelines for SDCs;

principles for the development of SDCs; and
considerations for technology developers.

The Introduction provides readers with two key takeaways. First, the following four
fundamental principles should underlie any effort to build SDC solutions:
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SDCs should be compatible with existing transactions;

only parts of derivative contracts are capable of being automated;

legal validation of SDCs is imperative to manage risk; and

SDCs should only be implemented when sufficient benefits can be achieved.

Second, any SDC solution needs to contemplate the modular nature of the suite of ISDA
documents. Ranging from the pre-printed Form of ISDA Master Agreement to
confirmations, schedules and addendums, market participants routinely apply a
combination of standard and bespoke documentation. It is therefore imperative that
SDC solutions be flexible.

The Master Agreement Guidelines

In the Master Agreement Guidelines, ISDA builds on the Introduction, delving
specifically into the application of SDCs to the ISDA Master Agreement. The Master
Agreement Guidelines are structured into five core themes:

events;

close out and netting;

contract formation and legal relations;
disputes; and

payments and deliveries.

The Master Agreement Guidelines go into detail, providing an overview and setting out
considerations for technology developers, in connection with each of these subjects.

The theme underlying the Master Agreement Guidelines is that the management of
rights and obligations under ISDA Master Agreements is complex and involves a degree
of business judgment. Therefore, any effort to automate such processes (i.e. by way of
SDCs) must account for this complexity and allow for the exercise of discretion.

For example, the right under Section 2(a)(iii) of the ISDA Master Agreement for a swap
counterparty to suspend its payment obligations arises in respect of certain events of
default. This right, however, is not automatic. Any effort to build this process into a SDC
would need to (i) monitor for an event of default, (ii) recognize that the right is not
automatic, (iii) account for the accrual of interest during the suspension of the payment
obligations, (iv) provide for the resumption of payment if the event of default is resolved
and (v) have its code be verifiable by market participants and their legal counsel.

Next Steps

Insofar as they highlight opportunities and challenges with respect to SDCs, the
Whitepaper and the Guidelines are helpful preliminary resources for market participants
undergoing or considering digital transformations. Firms should be encouraged by the
process improvements that technology can bring to their operations. By proactively
engaging counsel in connection with initiatives, such as the implementation of SDCs,
firms can enjoy the benefits while mitigating downside legal, regulatory and compliance
risks.
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Contact Us

If you have any questions about SDCs, please contact one of the authors of this bulletin
or any other member of BLG’s Derivatives Group. BLG is ranked as the Number One
Law Firm in Canada for Derivatives by Derivatives Weekly and has been named
Canada Law Firm of the Year — Regulatory and Transactions — at GlobalCapital
Americas Derivatives Awards every year since the inception of these awards.

1 For a summary of the ISDA whitepaper, read our bulletin from November 2018.

By
Carol Derk, Julie Mansi, Christopher Betty

Expertise

Banking & Financial Services, Capital Markets, Investment Management

BLG | Canada’s Law Firm

As the largest, truly full-service Canadian law firm, Borden Ladner Gervais LLP (BLG) delivers practical legal
advice for domestic and international clients across more practices and industries than any Canadian firm.

With over 800 lawyers, intellectual property agents and other professionals, BLG serves the legal needs of
businesses and institutions across Canada and beyond — from M&A and capital markets, to disputes, financing,
and trademark & patent registration.

blg.com

BLG Offices

Calgary Ottawa Vancouver

Centennial Place, East Tower World Exchange Plaza 1200 Waterfront Centre
520 3rd Avenue S.W. 100 Queen Street 200 Burrard Street
Calgary, AB, Canada Ottawa, ON, Canada Vancouver, BC, Canada
T2P OR3 K1P 1J9 V7X 1T2

T 403.232.9500 T 613.237.5160 T 604.687.5744

F 403.266.1395 F 613.230.8842 F 604.687.1415
Montréal Toronto

1000 De La Gauchetiére Street West Bay Adelaide Centre, East Tower

Suite 900 22 Adelaide Street West

Montréal, QC, Canada Toronto, ON, Canada

H3B 5H4 M5H 4E3

T 514.954.2555 T 416.367.6000

F 514.879.9015 F 416.367.6749

The information contained herein is of a general nature and is not intended to constitute legal advice, a complete statement of the law, or an
opinion on any subject. No one should act upon it or refrain from acting without a thorough examination of the law after the facts of a specific
situation are considered. You are urged to consult your legal adviser in cases of specific questions or concerns. BLG does not warrant or
guarantee the accuracy, currency or completeness of this publication. No part of this publication may be reproduced without prior written
permission of Borden Ladner Gervais LLP. If this publication was sent to you by BLG and you do not wish to receive further publications from
BLG, you may ask to remove your contact information from our mailing lists by emailing unsubscribe@blg.com or manage your subscription


https://blg.com/en/News-And-Publications/Pages/Publication_5454.aspx
https://www.blg.com/en/people/_deactive/d/derk-carol
https://www.blg.com/en/people/m/mansi-julie
https://www.blg.com/en/people/_deactive/b/betty-christopher
https://www.blg.com/en/services/practice-areas/banking-financial-services
https://www.blg.com/en/services/practice-areas/capital-markets
https://www.blg.com/en/services/practice-areas/investment-management
http://www.blg.com
mailto:unsubscribe@blg.com

BLG

preferences at blg.com/MyPreferences. If you feel you have received this message in error please contact communications@blg.com. BLG’s
privacy policy for publications may be found at blg.com/en/privacy.

© 2026 Borden Ladner Gervais LLP. Borden Ladner Gervais LLP is an Ontario Limited Liability Partnership.


http://blg.com/MyPreferences
mailto:communications@blg.com
http://www.blg.com/en/privacy



