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Court Of Appeal Confirms Lack Of Jurisdiction
To Hear Proposed Gender discrimination Class
Action Against Police Service

24 avril 2019

The Ontario Court of Appeal in Rivers v. Waterloo Regional Police Services Board has
upheld the Superior Court of Justice’s determination that it was without jurisdiction to
hear a proposed class action on behalf of current and former female officers with the
Waterloo Regional Police Service against the Waterloo Regional Police Services Board
and the Waterloo Regional Police Association. The claim alleged systemic gender-
based discrimination, Charter breaches, and sexual harassment by male members of
the Service, over a 30-year period.

Lack of Jurisdiction

The Superior Court followed prior decisions in confirming that the putative class
members were bound by their respective collective bargaining agreements, which
provided for binding arbitration, as codified under the Police Services Act. For a more
detailed analysis of the lower Court’s decision, please see our previous case alert.

The Court of Appeal agreed that, “in the policing context ... the Superior Court lacks
jurisdiction to entertain the proposed class action”. The Court rejected the appellants’
submissions that the collective agreements did not provide an adequate remedy for
class members. The Court noted that the collective agreements did permit group
complaints or grievances. The Court also rejected the submission that there were
practical barriers to filing a complaint with the Association because of a discriminatory
environment. The Court found a “fatal flaw” in this argument in that the putative class
members had not attempted to avail themselves of the mandatory arbitration process or
led any evidence to demonstrate that it was practically unavailable.

Certification Criteria

Despite finding that it lacked jurisdiction to hear the proposed class action, the Superior
Court (at the urging of counsel for the plaintiff) went through the exercise of applying the
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certification criteria, ultimately finding that the pleading did not disclose a cause of
action. The Court of Appeal refused to mirror such an exercise, finding it unnecessary to
address the dismissal of the certification motion.

The Court of Appeal’s ruling strengthens the existing body of case law, holding that
courts are without jurisdiction to consider proposed class actions when the allegations
fall within a collective agreement and legislative scheme providing for binding

arbitration.

Par

Jonathan Thoburn, David Elman

Services

Litiges, Plaidoirie en appel, Actions collectives

BLG | Vos avocats au Canada

Borden Ladner Gervais S.E.N.CR.L, SRL. (BLG) est le plus grand cabinet d’avocats canadien véritablement
multiservices. A ce titre, il offre des conseils juridiques pratiques & des clients d’ici et dailleurs dans plus de
domaines et de secteurs que tout autre cabinet canadien. Comptant plus de 725 avocats, agents de propriété
intellectuelle et autres professionnels, BLG répond aux besoins juridiques d’entreprises et d’institutions au pays
comme a I'étranger pour ce qui touche les fusions et acquisitions, les marchés financiers, les différends et le
financement ou encore I'enregistrement de brevets et de marques de commerce.

blg.com

Bureaux BLG

Calgary

Centennial Place, East Tower
520 3rd Avenue S.W.
Calgary, AB, Canada

T2P OR3

T 403.232.9500
F 403.266.1395

Montréal

1000, rue De La Gauchetiere Ouest
Suite 900

Montréal, QC, Canada

H3B 5H4

T 514.954.2555
F 514.879.9015

Ottawa

World Exchange Plaza
100 Queen Street
Ottawa, ON, Canada
K1P 1J9

T 613.237.5160
F 613.230.8842

Toronto

Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, ON, Canada

M5H 4E3

T 416.367.6000
F 416.367.6749

Vancouver

1200 Waterfront Centre
200 Burrard Street
Vancouver, BC, Canada
V7X 1T2

T 604.687.5744
F 604.687.1415


https://www.blg.com/fr/people/t/thoburn-jonathan
https://www.blg.com/fr/people/e/elman-david
https://www.blg.com/fr/services/practice-areas/disputes
https://www.blg.com/fr/services/practice-areas/disputes/appellate-advocacy
https://www.blg.com/fr/services/practice-areas/disputes/class-actions
http://www.blg.com/fr/

BLG

Les présents renseignements sont de nature générale et ne sauraient constituer un avis juridique, ni un énoncé complet de la Iégislation
pertinente, ni un avis sur un quelconque sujet. Personne ne devrait agir ou s’abstenir d’agir sur la foi de ceux-ci sans procéder a un examen
approfondi du droit apres avoir soupesé les faits d’une situation précise. Nous vous recommandons de consulter votre conseiller juridique si
vous avez des questions ou des préoccupations particulieres. BLG ne garantit aucunement que la teneur de cette publication est exacte, a
jour ou compléte. Aucune partie de cette publication ne peut étre reproduite sans I'autorisation écrite de Borden Ladner Gervais sEN.CR.L.,
s.R.L. Si BLG vous a envoyé cette publication et que vous ne souhaitez plus la recevoir, vous pouvez demander a faire supprimer vos
coordonnées de nos listes d’envoi en communiquant avec nous par courriel a desabonnement@blg.com ou en modifiant vos préférences
d’abonnement dans blg.com/fr/about-us/subscribe. Si vous pensez avoir regu le présent message par erreur, veuillez nous écrire a
communications@blg.com. Pour consulter la politique de confidentialité de BLG relativement aux publications, rendez-vous sur

blg.com/fr/ProtectionDesRenseignementsPersonnels.
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