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The Ontario Court of Appeal closed out 2015 with its decision in Carneiro et al and 
Regional Municipality of Durham et al and Zurich Insurance Company Ltd., providing 
important analysis of a winter maintenance contractor's duty to defend a municipality in 
personal injury claims arising from wintery conditions.

On February 8, 2013, Antonio Carneiro Jr. died in a motor vehicle accident in Durham 
Region during a snowstorm. Mr. Carneiro's surviving family members brought a claim 
against the driver and owner of the third party vehicle, as well as the Regional 
Municipality of Durham ("Durham Region") and its roadway winter maintenance 
contractor ("the Contractor"). The allegations against Durham Region and the 
Contractor were identical and broad in many respects relating to the maintenance, 
plowing and salting of the roadway. The claim also made independent design 
allegations as to the roadway and failure to warn motorists of the dangerous conditions 
along the roadway as against Durham Region.

Under the contract, the Contractor was required to obtain a policy of insurance and to 
name Durham Region as an additional insured. While the contract expressly limited the 
Contractor's indemnity obligations to Durham Region by excluding indemnity for 
damages caused by the negligence of Durham Region or its employees, the policy 
contained an unqualified promise to defend Durham Region for actions covered by the 
policy.

At first instance, Justice Lemons dismissed Durham Region's motion seeking a defence 
from the Contractor's insurer, ruling that the insurer should only be required to defend 
Durham Region with respect to the insured claims (i.e. the covered claims). In reviewing
the pleadings, Justice Lemons could not discern the "true nature" of the action, noting 
the broad allegations and separate causes of action relating to road design and the 
failure to warn motorists (i.e. uncovered claims) were clearly not something for which the
Contractor was insured.

The Court of Appeal allowed Durham Region's appeal, and ordered the insurer to 
provide Durham Region with independent counsel, at the insurer's expense, to defend 
the entire action. The Court of Appeal had no difficulty discerning the true nature of the 
claim, which was that the deceased lost control of his car because it skidded on an icy 
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and snowy road. The pleadings related directly to the Contractor's obligations under the 
contract, and thus engaged the insurer's obligation to defend Durham Region. As there 
were no exclusions in the policy regarding the defence of Durham Region with respect 
to covered versus uncovered claims, the insurer was required to defend the claim in its 
entirety. At the end of the proceedings, the insurer was entitled to seek an 
apportionment of the defence costs, to the extent they dealt solely with uncovered 
claims, or exceeded the reasonable costs associated with the defence of the covered 
claims.

The Court of Appeal ended with the comment that the duty to defend issue must be 
determined expeditiously, on the basis of the allegations in the underlying litigation, read
with the insurance coverage, noting that the failure to do so in the present matter had 
increased the costs of the litigation and has caused delay to all parties.

Carneiro serves as a reminder to municipalities and their contractors and insurers to 
understand both what has been contracted for by way of winter maintenance 
obligations, as well as the insurance coverage afforded and defence obligations in the 
event of a civil action for personal injury. Clarity and mutual understanding of these 
obligations may assist both to avoid the necessity of undue litigation and costs. And, 
should these issues not be resolvable, to promptly bring the issues before the court.

Par

George R. Wray

Services

Contestation de réclamations d’assurance

____________________________________________________________________________________

BLG  |  Vos avocats au Canada

Borden Ladner Gervais S.E.N.C.R.L., S.R.L. (BLG) est le plus grand cabinet d’avocats canadien véritablement 

multiservices. À ce titre, il offre des conseils juridiques pratiques à des clients d’ici et d’ailleurs dans plus de 

domaines et de secteurs que tout autre cabinet canadien. Comptant plus de 725 avocats, agents de propriété 

intellectuelle et autres professionnels, BLG répond aux besoins juridiques d’entreprises et d’institutions au pays 

comme à l’étranger pour ce qui touche les fusions et acquisitions, les marchés financiers, les différends et le 

financement ou encore l’enregistrement de brevets et de marques de commerce.

blg.com

Bureaux BLG

Calgary

Centennial Place, East Tower
520 3rd Avenue S.W.
Calgary, AB, Canada
T2P 0R3

T 403.232.9500
F 403.266.1395

Ottawa

World Exchange Plaza
100 Queen Street
Ottawa, ON, Canada
K1P 1J9

T 613.237.5160
F 613.230.8842

Vancouver

1200 Waterfront Centre
200 Burrard Street
Vancouver, BC, Canada
V7X 1T2

T 604.687.5744
F 604.687.1415

https://www.blg.com/fr/people/w/wray-george
https://www.blg.com/fr/services/practice-areas/disputes/insurance-claim-defence
http://www.blg.com/fr/


3

Montréal

1000, rue De La Gauchetière Ouest
Suite 900
Montréal, QC, Canada
H3B 5H4

T 514.954.2555
F 514.879.9015

Toronto

Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, ON, Canada
M5H 4E3

T 416.367.6000
F 416.367.6749

Les présents renseignements sont de nature générale et ne sauraient constituer un avis juridique, ni un énoncé complet de la législation 

pertinente, ni un avis sur un quelconque sujet. Personne ne devrait agir ou s’abstenir d’agir sur la foi de ceux-ci sans procéder à un examen 

approfondi du droit après avoir soupesé les faits d’une situation précise. Nous vous recommandons de consulter votre conseiller juridique si 

vous avez des questions ou des préoccupations particulières. BLG ne garantit aucunement que la teneur de cette publication est exacte, à 

jour ou complète. Aucune partie de cette publication ne peut être reproduite sans l’autorisation écrite de Borden Ladner Gervais S.E.N.C.R.L., 

S.R.L. Si BLG vous a envoyé cette publication et que vous ne souhaitez plus la recevoir, vous pouvez demander à faire supprimer vos 

coordonnées de nos listes d’envoi en communiquant avec nous par courriel à desabonnement@blg.com  ou en modifiant vos préférences 

d’abonnement dans blg.com/fr/about-us/subscribe. Si vous pensez avoir reçu le présent message par erreur, veuillez nous écrire à 

communications@blg.com. Pour consulter la politique de confidentialité de BLG relativement aux publications, rendez-vous sur 

blg.com/fr/ProtectionDesRenseignementsPersonnels.

© 2025 Borden Ladner Gervais S.E.N.C.R.L., S.R.L. Borden Ladner Gervais est une société à responsabilité limitée de l'Ontario.

mailto:desabonnement@blg.com
https://www.blg.com/fr/about-us/subscribe
mailto:communications@blg.com
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels



