
BLG successfully dismisses leave to appeal in 
class action for reasonable limitation on 
disclosure of “material evidence”

June 27, 2019

On June 14, 2019, the Court of Appeal dismissed the leave to appeal the decision 
in Duguay v. Compagnie General Motors du Canada, 2019 QCCS 1297. Healy J.A. 
upheld the Superior Court’s decision and stated that the presiding judge was justified to 
impose reasonable constraints on the application for disclosure.

Judicial History

The petitioner, Frédérick Duguay, is the designated representative of the class action 
against GM. The class members claimed that the respondent failed to disclose the 
consumption of gasoline at below zero temperatures by the Volt model, even when fully 
charged to operate by electricity. The petitioner requested GM to disclose data collected
by the computer system in the vehicles of each member of the class. He claimed that 
this data was necessary for the expert to evaluate the rate of consumption of gasoline 
and to assess an order for collective recovery and the calculation of damages

Duguay’s request was based on article 251 of the Civil Code of Procedure (C.C.P.). The
Superior Court conferred that a request for prior disclosure of documents in a class 
action was governed by the same rules as in an ordinary civil proceeding. However, the 
information requested by Duguay was not accessible by the defendant through 
reasonable means. Although electronic data is considered « material evidence » for the 
purpose art. 251 C.C.P. and the data sought might be relevant for the petitioner’s action,
the intensive manipulation and reorganisation of the massive volume of relevant data for
each of the 13,341 vehicles did not justify the request. In other words, a party has an 
obligation to disclose material and accessible information that already exists in its 
possession or is reasonably accessible. However, this obligation does not impose a duty
to undertake all means necessary to create admissible evidence upon opposing party’s 
request.

The Superior Court dismissed the application for disclosure on two grounds. First, while 
the relevant data exist in the hands of the respondent (in the form of “Big Data”), there 
are no “documents” that collate, compile and present the information sought by the 
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petitioner. Second, no such documents could be created without imposing upon the 
respondents an unreasonable burden.

Court of Appeal Judgment

Healy J.A. upheld the Superior Court’s decision, stating that no palpable and overriding 
error was found in the judgment. The right to the disclosure of material evidence is not 
unlimited and the presiding judge has the discretion to reduce the financial and 
administrative burden on a requested party by imposing reasonable constraints. This 
limitation serves to ensure an appropriate proportionality between the right of a party to 
prove its case with accurate evidence and the duty of cooperation that lies with the 
defendant.

Anne Merminod and Stéphane Pitre, with the assistance of Alexandra Bornac, 
successfully dismissed the petitioner’s motion for leave in front of the Court of Appeal.

Expertise

Class Action Defence, Disputes

____________________________________________________________________________________

BLG  |  Canada’s Law Firm

As the largest, truly full-service Canadian law firm, Borden Ladner Gervais LLP (BLG) delivers practical legal 

advice for domestic and international clients across more practices and industries than any Canadian firm. 

With over 725 lawyers, intellectual property agents and other professionals, BLG serves the legal needs of 

businesses and institutions across Canada and beyond – from M&A and capital markets, to disputes, financing,

and trademark & patent registration.

blg.com

BLG Offices

Calgary

Centennial Place, East Tower
520 3rd Avenue S.W.
Calgary, AB, Canada
T2P 0R3

T 403.232.9500
F 403.266.1395

Ottawa

World Exchange Plaza
100 Queen Street
Ottawa, ON, Canada
K1P 1J9

T 613.237.5160
F 613.230.8842

Vancouver

1200 Waterfront Centre
200 Burrard Street
Vancouver, BC, Canada
V7X 1T2

T 604.687.5744
F 604.687.1415

Montréal

1000 De La Gauchetière Street West
Suite 900
Montréal, QC, Canada
H3B 5H4

T 514.954.2555
F 514.879.9015

Toronto

Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, ON, Canada
M5H 4E3

T 416.367.6000
F 416.367.6749

The information contained herein is of a general nature and is not intended to constitute legal advice, a complete statement of the law, or an 
opinion on any subject. No one should act upon it or refrain from acting without a thorough examination of the law after the facts of a specific 
situation are considered. You are urged to consult your legal adviser in cases of specific questions or concerns. BLG does not warrant or 
guarantee the accuracy, currency or completeness of this publication. No part of this publication may be reproduced without prior written 

https://blg.com/en/Our-People/Pages/Merminod-Anne.aspx
https://blg.com/en/Our-People/Pages/Pitre-Stephane.aspx
https://www.blg.com/en/services/practice-areas/disputes/class-actions
https://www.blg.com/en/services/practice-areas/disputes
http://www.blg.com


3

permission of Borden Ladner Gervais LLP. If this publication was sent to you by BLG and you do not wish to receive further publications from
BLG, you may ask to remove your contact information from our mailing lists by emailing unsubscribe@blg.com or manage your subscription 
preferences at blg.com/MyPreferences. If you feel you have received this message in error please contact communications@blg.com. BLG’s 

privacy policy for publications may be found at blg.com/en/privacy.

© 2025 Borden Ladner Gervais LLP. Borden Ladner Gervais LLP is an Ontario Limited Liability Partnership.

mailto:unsubscribe@blg.com
http://blg.com/MyPreferences
mailto:communications@blg.com
http://www.blg.com/en/privacy
http://www.blg.com/en/privacy
http://www.blg.com/en/privacy



