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In Abramov v. Doe, 2023 ONSC 1232 (Abramov), the Ontario Superior Court (the Court)
released its decision on a misnomer motion brought by the plaintiff, who tried to
substitute the “Jane/John” Doe defendant for two individuals related to a hit-and-run
case. Abramov provides insightful comments on applying the doctrines of misnomer and
discoverability, when dealing with parties who are unidentified at the outset of an action.
Although the plaintiff's misnomer motion in Abramov was denied, the Court was not
opposed to adding these defendants after the presumptive two-year limitation period, as
discoverability remained a live issue.

Overview

The plaintiff in Abramov was involved in a motor vehicle collision. The colliding vehicle
immediately left the scene, though a witness followed the fleeing vehicle and called 9-1-
1, providing some information about the vehicle. The plaintiff contacted the police the
next day, requesting the license plate number, which could not be disclosed due to
privacy reasons. The plaintiff later retained counsel who made several attempts to
obtain this information. After issuing his claim, appointing new counsel and obtaining the
redacted 9-1-1 call logs, plaintiff's counsel was able to confirm the fleeing vehicle’s
model, as well as part of the license plate number. This, however, was not enough to
identify the appropriate Jane/John Doe defendant(s) to properly name them as
defendants. The plaintiff then brought a motion for the unredacted police file, allowing
him to confirm the complete license plate number for the fleeing vehicle. After
conducting a search for that plate number, the fleeing vehicle’s owner and lessor from
the material time were both identified.

The “Litigating Finger ” vs. Discoverability

To be a misnomer, the plaintiff must clearly have intended to sue the proposed
defendant(s). The pleading must be drafted with sufficient particularity that a generous
reading would demonstrate the "litigating finger" is pointing at the proposed defendant. It
must be clear that a properly informed defendant, reading the allegation, would be able
to recognize that they are in fact target of the allegation. The Court in Abramov was not
satisfied that a properly informed defendant would know the "litigating finger" was
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pointed at the owner of the fleeing vehicle, as the Statement of Claim lacked the
necessary particularity. The Claim failed to provide any description of the vehicle and
failed to identify where the accident occurred, although this information was available
from the Collision Report completed on the day of the accident.

The alternative relief sought was to add the owner and lessor after the limitation period
passed, based on discoverability. The Court recognised that the plaintiff did not actually
discover the owner’s identity and therefore the plaintiff’'s claim against the owner did not
materialize until plaintiff's counsel conducted the license plate search, identifying the
owner and lessor. However, on the record before the Court, the motion judge could not
conclude that the plaintiff did not act with reasonable diligence or that he could have
identified the owner any sooner. Accordingly, the appropriate remedy on the within
motion was to grant leave adding the owner and lessor as a defendants. Since
discoverability remained a live issue, the owner was granted leave to plead limitation
defences.

Key Takeaways

Abramov serves as an important reminder that a Statement of Claim must be drafted to
include the factual particularities that are known at the outset of the action. If these
details are excluded from the claim, unidentified defendants may be able to argue that
the “litigating finger” was not pointed at them. Even if the doctrine of misnomer cannot
be relied upon, plaintiffs may still have the ability to obtain the relief they are looking for
by applying the doctrine of discoverability.

For more information on the law of misnomer or the implications of Abramov, please
connect with any of the key contacts below.

Par
Jonathan Thoburn

Services

Litiges, Contestation de réclamations d’assurance


https://www.blg.com/fr/people/t/thoburn-jonathan
https://www.blg.com/fr/services/practice-areas/disputes
https://www.blg.com/fr/services/practice-areas/disputes/insurance-claim-defence

BLG

BLG | Vos avocats au Canada

Borden Ladner Gervais S.ENN.CR.L, SRL. (BLG) est le plus grand cabinet d’avocats canadien véritablement
multiservices. A ce titre, il offre des conseils juridiques pratiques & des clients d’ici et dailleurs dans plus de
domaines et de secteurs que tout autre cabinet canadien. Comptant plus de 725 avocats, agents de propriété
intellectuelle et autres professionnels, BLG répond aux besoins juridiques d’entreprises et d’institutions au pays
comme a I'étranger pour ce qui touche les fusions et acquisitions, les marchés financiers, les différends et le
financement ou encore I'enregistrement de brevets et de marques de commerce.

blg.com

Bureaux BLG

Calgary Ottawa Vancouver

Centennial Place, East Tower World Exchange Plaza 1200 Waterfront Centre
520 3rd Avenue S.W. 100 Queen Street 200 Burrard Street
Calgary, AB, Canada Ottawa, ON, Canada Vancouver, BC, Canada
T2P OR3 K1P 1J9 V7X 1T2

T 403.232.9500 T 613.237.5160 T 604.687.5744

F 403.266.1395 F 613.230.8842 F 604.687.1415
Montréal Toronto

1000, rue De La Gauchetiere Ouest Bay Adelaide Centre, East Tower

Suite 900 22 Adelaide Street West

Montréal, QC, Canada Toronto, ON, Canada

H3B 5H4 M5H 4E3

T 514.954.2555 T 416.367.6000

F 514.879.9015 F 416.367.6749

Les présents renseignements sont de nature générale et ne sauraient constituer un avis juridique, ni un énoncé complet de la Iégislation
pertinente, ni un avis sur un quelconque sujet. Personne ne devrait agir ou s’abstenir d’agir sur la foi de ceux-ci sans procéder a un examen
approfondi du droit apres avoir soupesé les faits d’une situation précise. Nous vous recommandons de consulter votre conseiller juridique si
vous avez des questions ou des préoccupations particulieres. BLG ne garantit aucunement que la teneur de cette publication est exacte, a
jour ou compléte. Aucune partie de cette publication ne peut étre reproduite sans I'autorisation écrite de Borden Ladner Gervais sEN.CRL,
s.R.L. Si BLG vous a envoyé cette publication et que vous ne souhaitez plus la recevoir, vous pouvez demander a faire supprimer vos
coordonnées de nos listes d’envoi en communiquant avec nous par courriel a8 desabonnement@blg.com ou en modifiant vos préférences
d’abonnement dans blg.com/fr/about-us/subscribe. Si vous pensez avoir regu le présent message par erreur, veuillez nous écrire a
communications@blg.com. Pour consulter la politique de confidentialité de BLG relativement aux publications, rendez-vous sur

lg.com/fr/Pri ionDesRenseignementsPersonnels.

© 2025 Borden Ladner Gervais sEN.CR.L, SR.L. Borden Ladner Gervais est une société a responsabilité limitée de I'Ontario.


http://www.blg.com/fr/
mailto:desabonnement@blg.com
https://www.blg.com/fr/about-us/subscribe
mailto:communications@blg.com
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels



