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The Alberta Court of Appeal will be convening a five-member panel on September 7, 
2018 to hear two summary judgment appeals. The panel will hear appeals from 
Brookfield Residential (Alberta) LP v Imperial Oil Limited ("Brookefield") and Weir-Jones
Technical Services Incorporated v Purolator Courier Ltd ("Weir-Jones"), and it is 
expected that the Court of Appeal will clarify the test for summary judgment in Alberta. In
anticipation of Friday's hearing, the Court of Appeal has invited counsel in both appeals 
to submit supplemental arguments on the appropriate test for summary judgment.

The underlying action in Brookfield involved a lawsuit brought by Brookfield Residential 
(Alberta) LP against Imperial Oil Limited for soil contamination resulting from Imperial's 
well drilling operations on or around the property in 1949. Brookfield ultimately 
succeeded to the property and began its residential development plans, at which point it 
was discovered that the soil contained hydrocarbons at a level requiring remediation. 
Imperial brought a motion for summary judgment, claiming a limitations defence under 
the Limitations Act. Brookfield cross-applied for an extension of the limitation period 
under s. 218 of Alberta's Environmental Protection and Enhancement Act. In describing 
the applicable test for summary judgment, Justice Graesser noted that a requirement of 
there being "no genuine issue for trial" or "no merit to the claim" sets a high standard. 
Brookfield's s. 218 application was rejected as Justice Graesser found that Imperial 
would suffer significant prejudice if the limitation period were to be extended. 
Accordingly, Justice Graesser granted Imperial's application for summary dismissal as 
Brookfield's claim was initiated outside the ultimate ten-year limitation period.

Weir-Jones addressed the issues of summary judgment and limitation defence in the 
context of a contract dispute. Weir-Jones Technical Services Incorporated brought 
action against Purolator Courier Ltd. and associated companies for breach of an 
agreement pursuant to which Weir-Jones was providing services to Purolator. Purolator 
applied for summary dismissal on the basis that Weir-Jones did not initiate its action 
within the two-year limitation period prescribed by the Limitations Act. Weir-Jones 
asserted, among other things, that the limitation period with respect to a services 
contract did not commence until the last service was performed under the contract. 
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Justice Shelley stated that summary judgment was "no longer determined on the basis 
of triable issues". The question is now whether there exists "any issue of merit that 
genuinely requires a trial" or "whether the defence is so compelling that the likelihood it 
will succeed is very high". On the facts, the Court was tasked with determining "whether 
there are undisputed facts that necessarily lead to the conclusion that it is plain and 
obvious the plaintiff's claim is statute barred". Justice Shelley concluded that the action 
was statute-barred, and it was summarily dismissed.

In the four years since the Supreme Court of Canada issued its decision in Hryniak v 
Mauldin, wherein the Supreme Court initiated a call for a culture shift toward promoting 
accessible and timely means of adjudicating claims, the Alberta Court of Appeal has 
issued a number of decisions on summary judgment, but at times stated the applicable 
test differently. In calling a rare five-member panel, it is clear that Alberta's highest court 
intends to provide significant guidance on the test for summary judgment in Alberta.

Par

Peter D. Banks

Services

Litiges, Plaidoirie en appel

____________________________________________________________________________________

BLG  |  Vos avocats au Canada

Borden Ladner Gervais S.E.N.C.R.L., S.R.L. (BLG) est le plus grand cabinet d’avocats canadien véritablement 

multiservices. À ce titre, il offre des conseils juridiques pratiques à des clients d’ici et d’ailleurs dans plus de 

domaines et de secteurs que tout autre cabinet canadien. Comptant plus de 725 avocats, agents de propriété 

intellectuelle et autres professionnels, BLG répond aux besoins juridiques d’entreprises et d’institutions au pays 

comme à l’étranger pour ce qui touche les fusions et acquisitions, les marchés financiers, les différends et le 

financement ou encore l’enregistrement de brevets et de marques de commerce.

blg.com

Bureaux BLG

Calgary

Centennial Place, East Tower
520 3rd Avenue S.W.
Calgary, AB, Canada
T2P 0R3

T 403.232.9500
F 403.266.1395

Ottawa

World Exchange Plaza
100 Queen Street
Ottawa, ON, Canada
K1P 1J9

T 613.237.5160
F 613.230.8842

Vancouver

1200 Waterfront Centre
200 Burrard Street
Vancouver, BC, Canada
V7X 1T2

T 604.687.5744
F 604.687.1415

Montréal

1000, rue De La Gauchetière Ouest
Suite 900
Montréal, QC, Canada
H3B 5H4

T 514.954.2555
F 514.879.9015

Toronto

Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, ON, Canada
M5H 4E3

T 416.367.6000
F 416.367.6749

https://www.blg.com/fr/people/b/banks-peter
https://www.blg.com/fr/services/practice-areas/disputes
https://www.blg.com/fr/services/practice-areas/disputes/appellate-advocacy
http://www.blg.com/fr/


3

Les présents renseignements sont de nature générale et ne sauraient constituer un avis juridique, ni un énoncé complet de la législation 

pertinente, ni un avis sur un quelconque sujet. Personne ne devrait agir ou s’abstenir d’agir sur la foi de ceux-ci sans procéder à un examen 

approfondi du droit après avoir soupesé les faits d’une situation précise. Nous vous recommandons de consulter votre conseiller juridique si 

vous avez des questions ou des préoccupations particulières. BLG ne garantit aucunement que la teneur de cette publication est exacte, à 

jour ou complète. Aucune partie de cette publication ne peut être reproduite sans l’autorisation écrite de Borden Ladner Gervais S.E.N.C.R.L., 

S.R.L. Si BLG vous a envoyé cette publication et que vous ne souhaitez plus la recevoir, vous pouvez demander à faire supprimer vos 

coordonnées de nos listes d’envoi en communiquant avec nous par courriel à desabonnement@blg.com  ou en modifiant vos préférences 

d’abonnement dans blg.com/fr/about-us/subscribe. Si vous pensez avoir reçu le présent message par erreur, veuillez nous écrire à 

communications@blg.com. Pour consulter la politique de confidentialité de BLG relativement aux publications, rendez-vous sur 

blg.com/fr/ProtectionDesRenseignementsPersonnels.
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