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On April 9, 2018, a prominent plaintiff-side class action law firm in Toronto issued a 
proposed class action against TD Asset Management Inc. ("TD") claiming over 
$200,000,000 in damages. The representative plaintiff, Gary Stenzler, is a unitholder of 
mutual funds for which TD is the trustee (the "TD Funds"). Mr. Stenzler holds the 
relevant units in the TD Funds through a discount broker. The proposed class includes 
all persons who held or hold units in TD Funds through a discount broker.

The claim alleges that, according to the TD Funds' Fund Facts documents, TD pays 
trailing commission fees from the assets of the TD Funds to brokers as compensation 
for "services and advice" provided to unitholders. The claim further alleges that since 
discount brokers are precluded by IIROC rules from providing any advice to unitholders, 
and since discount brokers provide effectively no service to unitholders, there is no 
basis for TD, as trustee, to pay the discount brokers any commissions on this basis.

The claim pleads two primary causes of action. First, the claim alleges that by paying 
trailing fees to discount brokers who did nothing to earn them, TD as the trustee of the 
TD Funds breached the fiduciary duties that the plaintiff alleges TD owes to the 
unitholders of the TD Funds. The plaintiff alleges TD owes these fiduciary duties 
pursuant to the TD Funds' declarations of trust (the claim alleges that all of the relevant 
funds are organized as trusts), and pursuant to section 116 of the Ontario Securities Act.
In both cases, the plaintiff alleges that TD owes a duty to the unitholders to act honestly,
in good faith, and in the unitholders' best interest. The allegation is that by paying the 
trailing fees even though the plaintiff alleges there was no basis to do so, TD 
impermissibly dissipated the trust property, in breach of trust. The claim further alleges 
that because some of the impugned trailing fees were paid to TD's own discount 
brokerage, TD Direct Investing, TD was in a conflict of interest and further breached its 
fiduciary duties by paying those fees.

Second, the claim alleges an actionable misrepresentation in the TD Funds' Fund Facts 
documents, which are incorporated in the TD Funds' Simplified Prospectuses. The 
plaintiff alleges that the documents represent that trailing commissions would be paid to 
brokers in respect of "services and advice". The plaintiff alleges that the discount 
brokers were not actually paid in respect of "services and advice" (as it alleges that the 
discount brokers provided neither) and, therefore, the Simplified Prospectus and Fund 
Facts contained a misrepresentation. The plaintiff claims this constitutes an actionable 
misrepresentation pursuant to section 130 of the Ontario Securities Act.
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Finally, the plaintiff alleges that since certain TD funds offer Series D units, designed 
with no trailing fees related to service or advice and meant to be sold through discount 
brokers, TD breached its duties to the unitholders of units in other series by allowing 
them to hold those units through discount brokers. The plaintiff alleges that TD should 
have only allowed Series D units to be held through discount brokers.
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Les présents renseignements sont de nature générale et ne sauraient constituer un avis juridique, ni un énoncé complet de la législation 

pertinente, ni un avis sur un quelconque sujet. Personne ne devrait agir ou s’abstenir d’agir sur la foi de ceux-ci sans procéder à un examen 

approfondi du droit après avoir soupesé les faits d’une situation précise. Nous vous recommandons de consulter votre conseiller juridique si 

vous avez des questions ou des préoccupations particulières. BLG ne garantit aucunement que la teneur de cette publication est exacte, à 

jour ou complète. Aucune partie de cette publication ne peut être reproduite sans l’autorisation écrite de Borden Ladner Gervais S.E.N.C.R.L., 

S.R.L. Si BLG vous a envoyé cette publication et que vous ne souhaitez plus la recevoir, vous pouvez demander à faire supprimer vos 

coordonnées de nos listes d’envoi en communiquant avec nous par courriel à desabonnement@blg.com  ou en modifiant vos préférences 

d’abonnement dans blg.com/fr/about-us/subscribe. Si vous pensez avoir reçu le présent message par erreur, veuillez nous écrire à 

communications@blg.com. Pour consulter la politique de confidentialité de BLG relativement aux publications, rendez-vous sur 

blg.com/fr/ProtectionDesRenseignementsPersonnels.
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