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In Cirillo v. Ontario, Justice Morgan of the Ontario Superior Court of Justice dismissed
the plaintiff's motion for certification of an action against the provincial Crown on behalf
of persons allegedly denied timely bail hearings. The Court focused on two parts of the
five-part test required to certify a class action under the Class Proceedings Act, 1992:
(1) whether the pleadings disclose a cause of action (s. 5(1)(a)); and (2) whether the
claims of the class members raise common issues (s. 5(1)(c)).

Do the pleadings disclose a cause of action?

The plaintiffs alleged three distinct legal bases for the claim against the Crown: breach
of fiduciary duty, negligence and breach of the Canadian Charter of Rights and
Freedoms.

The Court found that a Crown prosecutor or Crown attorney's office cannot owe a
fiduciary duty to a person coming before a bail court. In particular, the Court found that
for a fiduciary duty to exist, the person who owes the duty must be required to place the
claimant's interest above those of all others. This could not apply to the Crown, which
cannot put the accused's interests above those of all others, including the prosecution.

The Court similarly confirmed that counsel could not owe a duty of care in negligence to
the opposing side in litigation, given the adversarial nature of the criminal process.
Imposing a duty of care upon Crown Attorneys would be especially problematic since, in
addition to having an adversarial role vis-a-vis the defendant, they are also vested with
extensive discretion and decision-making authority to carry out their functions (citing the
Supreme Court of Canada's decision in Proulx v. Quebec (Attorney General)).

The Court concluded that, since fiduciary duties and duties of care in negligence could
not apply to the Crown's actual handling of bail prosecutions, causes of action based
upon those duties must logically be aimed at the overall resource allocation, staffing,
building, and management of the criminal justice system. In this regard, the Court found
that any potential cause of action involving the reasonableness (or lack thereof) of the
bail system would necessitate a fulsome examination of funding and resource


https://www.canlii.org/en/on/onsc/doc/2018/2018onsc3066/2018onsc3066.html?autocompleteStr=cirillo%20v.%20on&autocompletePos=2
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allocations, an exercise for which there would be no judicially manageable standard.
The Court noted that: "the oversized evidentiary and investigative requirements entailed
in the Plaintiff's claim start to resemble the task of public inquiry more than a legal rights
adjudication,” and pointed to prior case law finding that issues about funding and
resource allocation cannot by their extensive nature lead to the creation of a duty of
care.

However, the Court did find that there might be a cause of action in relation to the
alleged Charter breach. Specifically, a Charter breach allegation is more specifically
aimed at the role of the Crown in the bail process itself, and not at government more
generally.

Are there Common Issues?

Despite finding that an alleged Charter breach could give rise to a cause of action, the
Court denied that there were common issues relating to that cause of action that were
suitable for certification. The Court explained that the right to bail is tempered by
reasonableness, which is a difficult standard to assess as a common issue. This would
require a fact-dependent analysis turning on the particular circumstances of the each
individual case. Furthermore, it would be difficult to identify the actual source of a delay
in any given bail case (e.g. the delay might be a result of police, defence counsel, the
judge's orders etc.). The Court concluded that despite the relatively low bar for
establishing the existence of suitable common issues: "[tlhe proposed common issues
pertaining to the Charter claims require individualized and particularized assessments of
each case. They are not amenable to the kind of universal and generalized analysis that
the Plaintiff would ascribe to them". There being no common issue to certify under s.
5(1)(c) of the CPA, the Court dismissed the plaintiff's motion for certification.

Par

Ruby Eqgit

Services

Actions collectives, Litiges


https://www.blg.com/fr/people/_deactive/e/egit-ruby
https://www.blg.com/fr/services/practice-areas/disputes/class-actions
https://www.blg.com/fr/services/practice-areas/disputes

BLG

BLG | Vos avocats au Canada

Borden Ladner Gervais S.ENN.CR.L, SRL. (BLG) est le plus grand cabinet d’avocats canadien véritablement
multiservices. A ce titre, il offre des conseils juridiques pratiques & des clients d’ici et dailleurs dans plus de
domaines et de secteurs que tout autre cabinet canadien. Comptant plus de 725 avocats, agents de propriété
intellectuelle et autres professionnels, BLG répond aux besoins juridiques d’entreprises et d’institutions au pays
comme a I'étranger pour ce qui touche les fusions et acquisitions, les marchés financiers, les différends et le
financement ou encore I'enregistrement de brevets et de marques de commerce.

blg.com

Bureaux BLG

Calgary Ottawa Vancouver

Centennial Place, East Tower World Exchange Plaza 1200 Waterfront Centre
520 3rd Avenue S.W. 100 Queen Street 200 Burrard Street
Calgary, AB, Canada Ottawa, ON, Canada Vancouver, BC, Canada
T2P OR3 K1P 1J9 V7X 1T2

T 403.232.9500 T 613.237.5160 T 604.687.5744

F 403.266.1395 F 613.230.8842 F 604.687.1415
Montréal Toronto

1000, rue De La Gauchetiere Ouest Bay Adelaide Centre, East Tower

Suite 900 22 Adelaide Street West

Montréal, QC, Canada Toronto, ON, Canada

H3B 5H4 M5H 4E3

T 514.954.2555 T 416.367.6000

F 514.879.9015 F 416.367.6749

Les présents renseignements sont de nature générale et ne sauraient constituer un avis juridique, ni un énoncé complet de la Iégislation
pertinente, ni un avis sur un quelconque sujet. Personne ne devrait agir ou s’abstenir d’agir sur la foi de ceux-ci sans procéder a un examen
approfondi du droit apres avoir soupesé les faits d’une situation précise. Nous vous recommandons de consulter votre conseiller juridique si
vous avez des questions ou des préoccupations particulieres. BLG ne garantit aucunement que la teneur de cette publication est exacte, a
jour ou compléte. Aucune partie de cette publication ne peut étre reproduite sans I'autorisation écrite de Borden Ladner Gervais sEN.CRL,
s.R.L. Si BLG vous a envoyé cette publication et que vous ne souhaitez plus la recevoir, vous pouvez demander a faire supprimer vos
coordonnées de nos listes d’envoi en communiquant avec nous par courriel a8 desabonnement@blg.com ou en modifiant vos préférences
d’abonnement dans blg.com/fr/about-us/subscribe. Si vous pensez avoir regu le présent message par erreur, veuillez nous écrire a
communications@blg.com. Pour consulter la politique de confidentialité de BLG relativement aux publications, rendez-vous sur

lg.com/fr/Pri ionDesRenseignementsPersonnels.

© 2025 Borden Ladner Gervais sEN.CR.L, SR.L. Borden Ladner Gervais est une société a responsabilité limitée de I'Ontario.


http://www.blg.com/fr/
mailto:desabonnement@blg.com
https://www.blg.com/fr/about-us/subscribe
mailto:communications@blg.com
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels
http://www.blg.com/fr/ProtectionDesRenseignementsPersonnels



