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Non-competition covenants are regularly included in commercial agreements related to
the purchase of a business and are critical in ensuring that the vendor of a business
does not compete following the sale. However, even in commercial agreements, to be
enforceable, non-competition covenants must be reasonable in geographic scope,
length of time and the scope of the activity prohibited. Recently, in Ruel v Rebonne,
2023 ABCA 156 (CanLll), the Court of Appeal of Alberta upheld a non-competition
covenant that prohibited competition in Canada for a period of five years following the
sale of the business.

Background facts

As background, Down the Beaten Path was a home décor business that imported home
décor items from Mexico for distribution to customers in Canada. In 2014, the plaintiff
purchased the business from the defendant pursuant to a Share Purchase and Sale
Agreement (the Agreement). The Agreement included a non-competition covenant
prohibiting the defendant from competing with Down the Beaten Path in Canada for a
period of five years.

Following the sale of the business, the defendant set up a business called Mood Dekor.
Mood Dekor engaged in the same business as Down the Beaten Path and imported
home décor items from Mexico for distribution to customers in Canada. Mood Dekor
utilized the same suppliers as Down the Beaten Path and the home décor items were
nearly identical to that of Down the Beaten Path.

At trial, the defendant took the position that the non-competition covenant was not
enforceable as it was overly broad. The defendant also argued that the non-competition
covenant was not breached as Mood Dekor only sold to customers at trade shows in the
United States, which customers from Canada attended.

Trial decision
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At trial, the trial judge reviewed the law on non-competition covenants and noted that in
commercial agreements, a non-competition covenant will be found to be reasonable and
lawful if it is restricted in terms of geography and time.

On the reasonableness of the geographic scope, the trial judge noted that the
reasonableness of the geographic scope must be determined based on the evidence as
to where the company was doing business at the time it was sold. In this case, at the
time it was sold, the business was doing business throughout Canada. The trial judge
relied, in part, on a customer list that was provided during the due diligence process
which disclosed more than 600 unique customers across Canada. As a result, the trial
judge held that the restrictive covenant prohibiting the vendor from competing anywhere
in Canada was reasonable.

On the reasonableness of the length of time, the trial judge held that while the five-year
restriction was significant, it was not unreasonable in the circumstances. The trial judge
noted that the plaintiff had made a significant investment in the business and needed
time to generate revenue to repay the investment. As a result, the five-year time period
was determined to be reasonable.

As far as the breach of the non-competition covenant, while the defendant suggested
that Mood Dekor’s business was restricted to the United States, the trial judge
concluded that the defendant breached the non-competition covenant as he operated
Mood Dekor in Canada and sold to Canadian clients.

Appeal decision

On appeal, the Court of Appeal held that the trial judge applied the correct legal test and
concluded that the non-competition covenant was reasonably restricted in terms of the
activities of Down the Beaten Path, the territory of the business, and the duration of the
non-competition clause in light of the specific circumstances of this case. The Court of
Appeal noted that the non-competition covenant was an essential term of the deal and
was necessary for the protection of the plaintiff's legitimate interest in maintaining the
value of the business.

Key takeaways

This case confirms that even broad non-competition covenants will be enforced in
commercial agreements related to the sale of a business. However, if challenged, the
Court will look critically at whether the non-competition covenant is reasonable, in terms
of geographic scope, length of time, and the scope of the activity prohibited. This case
also highlights the importance of restricting the non-competition covenant to where the
company does business at the time it is sold and the necessity of having evidence as to
where customers were located at that time.

BLG represented the plaintiff at the trial and on appeal. For more information on the
enforceability of non-competition covenants, please reach out to one of the key contacts
below.
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