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PERSPECTIVE

The future of law: A Q&A with Louise Arbour

Who is the lawyer of tomorrow? What was the big takeaway from the
Canadian Armed Forces review? What can railroads teach us about
international law? We sat down with former Supreme Court justice,
internationally renowned defender of human rights and BLG senior
counsel, the Hon. Louise Arbour, for a candid conversation on her
hopes for the future of law in Canada and around the world.

 

BLG: What are some of the most pressing issues fac ing law today?

M m e. Arbour: In  the  Canad i an  con text ,  the  m ost  p ressi ng  i ssues a re  access to  j ust i ce  and  a ffo rdab i l i ty.  Fo r m ost  peop l e ,  the  costs a re  astronom i ca l .  And
the  i ssues wi th  t i m e l i ness a re  severe .

BLG: In 2018, former Chief Just ice Beverley McLachlin said the princ iples and inst itut ions underpinning the rule of law were
under increasing attack, even in Western democracies. Is  her statement st il l t rue in 2023?

M m e. Arbour: I f  anyth i ng ,  i t 's go t ten  worse .  I  see  two  b i g  i ssues.  Bo th  a re  m ore  U.S.-based ,  bu t  anyth i ng  tha t  happens i n  the  U.S.  tends to  a ffect  — o r
i n fect  — Canada  to  som e degree .  T he  f i rst  one  i s the  po l i t i ci za t i on  o f  the  j ud i ci a ry.  In  the  U.S.  you  canno t  re fe r to  any pub l i c o ff i ci a l ,  i ncl ud i ng  j udges,
wi thou t  the  tag  Dem ocra t  o r Repub l i can .  In  Canada  i t 's creep i ng  i n .  Som et i m es newspapers wi l l  re fe r to  a  Suprem e Court  j udge  as “a  Harper appo i n tee ”
o r “a  T rudeau  appo i n tee .” T h i s i s i rresponsi b l e  and  m i sl ead i ng .  I t  causes pub l i c d i st rust  because  i t  suggests tha t  j udges com e wi th  the  baggage  o f
pa rt i sansh i p  o r po l i t i ca l  i deo l og i es.  T he  second  i ssue  i s the  pe rsona l  a t tacks on  j udges tha t  som e po l i t i ci ans i n  the  U.S.  a re  fond  o f  — ca l l i ng  a  j udge
deranged  o r co rrup t .  I  f i nd  i t  d i sappo i n t i ng  tha t  the  ba r associ a t i ons a re  no t  ri si ng  to  denounce  tha t .  T he  j ud i ci a ry works on  cred i b i l i ty and  t rust .  I f  we
l e t  tha t  ge t  e roded ,  i t  wi l l  be  ve ry ha rd  to  ga i n  back.

BLG: What do you predict for the future of law?

M m e. Arbour: I t 's ve ry d i ff i cu l t  to  ta l k abou t  l aw i n  the  fu tu re  wi thou t  ta l ki ng  abou t  a rt i f i ci a l  i n te l l i gence ,  wh i ch  p resen ts bo th  am azi ng  opportun i t i es as
we l l  as cause  fo r concern ,  pa rt i cu l a rl y i n  l i t i ga t i on  where  m uch  o f  wha t  we  do  i s the  reconstruct i on  o f  past  even ts.  Wi th  new techno l ogy com es the
capaci ty to  fab ri ca te  o r d i sto rt  i m ages,  text  and  vo i ce  reco rd i ngs.  T he  too l s a re  now so  soph i st i ca ted  tha t  they can  pe rve rt  the  p rocess.  Ano the r i ssue  —
when  you  th i nk o f  j u ry t ri a l s,  fo r i nstance  — i s tha t ,  fo r m any peop l e ,  wha t  they be l i eve  i s m ore  i m portan t  than  wha t  they know. And  wha t they be l i eve  i s
o f ten  based  so l e l y on  who  they l i ke .

BLG: How about the role of the law in Canada specifically?

M m e. Arbour: I t 's a  cha l l enge  fo r the  l aw to  st ri ke  the  p roper ba l ance  when  i t  com es to  evo l vi ng  soci a l  no rm s. I t  can ’t  ge t  ahead  o f  i tse l f ,  bu t  i t
shou l dn ’t  l ag  too  fa r beh i nd ,  e i the r.  We d i d  qu i te  we l l  i n  Canada  when  i t  cam e to  m ed i ca l  assi stance  i n  dyi ng .  I t  was a  soci a l  deba te  tha t  cou l d  have
gone  sta l e  o r tu rned  ve ry angry.  T he  con tri bu t i on  o f  the  courts m ade  i t  a  sober and  respect fu l  d i scussi on ,  g rounded  i n  fact ,  sci ence  and  p ri nci p l es.  I
be l i eve  the  l aw can  con tri bu te  to  reso l vi ng  d i vi si ve  soci a l  i ssues i n  a  way tha t  i s p rog ressi ve  and  accep tab l e .  Bu t  fo r th i s to  happen ,  i t ’s i m portan t  to
p rese rve  the  i n teg ri ty and  con f i dence  i n  the  j ud i ci a ry.  Pub l i c po l i t i ca l  deba te  i s o f ten  h i j acked  by those  who  have  a  m egaphone  and  no t  m uch  to  say.
T h i s pa ra l yzes the  l awm aki ng  p rocess.  In  con trast ,  when  the  i ssues com e to  the  courts,  the  deba te  i s evi dence-based ,  the  tone  i s m ore  respect fu l  o f
con tra ry vi ews and  p rog ress i s m ade  i ncrem enta l l y.  In  m y vi ew i t ’s a  m i stake  to  shu t  ou t  the  courts,  i n  pa rt i cu l a r th rough  the  use  o f  the  no twi thstand i ng
cl ause  o f  the  const i tu t i on .

BLG: How has your recent work with the review of the Canadian Armed Forces and Department of National Defense influenced
your views on the role of law and lawyers to shape a better future?

M m e. Arbour: I t  re i n fo rced  m y genera l  sense  tha t  the  l aw m ust  be  app l i ed  un i ve rsa l l y.  T here  i s a  speci a l  reg i m e  fo r the  a rm ed  fo rces ca l l ed  m art i a l  l aw.
M art i a l  l aw i s f i ne  i f  i t  stays wi th i n  the  rea l m  o f  m i l i ta ry d i sci p l i ne ,  the  p rese rva t i on  o f  h i e ra rchy and  obed i ence ,  l i ke  be i ng  AWOL, wh i ch  i s conduct
speci f i c to  the  m i l i ta ry.  Bu t  I  don 't  th i nk the re  shou l d  be  a  separa te  reg i m e  fo r cri m i na l  o ffenses,  pa rt i cu l a rl y sexua l  o ffences,  because  the  p rocess
i nevi tab l y ge ts ta i n ted  by the  cu l tu re .  I t 's the  sam e fo r p ri sons.  In  fact ,  som ebody once  sa i d  p ri sons a re  an  envi ronm ent where  ru l es a re  om n i p resen t ,
bu t  the  ru l e  o f  l aw i s no to ri ousl y absen t .

BLG: Let ’s  talk  technology and the law. Friend or foe?

M m e. Arbour: I t 's ne i the r.  Or i t ’s bo th .  Of ten  a t  the  sam e t i m e . I t ’s a  m i racl e  tha t  we  can  vi deo  ca l l  l i ke  th i s,  bu t  i t  becom es an  i m m ense  i rri tan t  the
m i nu te  the re 's a  g l i tch .  Techno l ogy has faci l i ta ted  the  work o f  l awyers.  Bu t  a t  the  sam e t i m e , we ’re  expected  to  be  m uch  m ore  se l f -su ff i ci en t  because  o f
these  too l s and  they add  so  m any i rri tan ts wh i l e  we 're  t ryi ng  to  i n te l l ectua l l y hand l e  the  substance  o f  ou r work.  Lawyers i n  p ri va te  p ract i ce  a re  p ri soners
to  the  i m m ed i acy tha t  techno l ogy i m poses on  ou r t i m e .  Wom en i n  the  p ro fessi on  were  the  f i rst  to  speak up  abou t  the  need  to  ba l ance  pe rsona l  l i fe  and
work l i fe ,  and  j ust  as we  were  sta rt i ng  to  m ake  a  b i t  o f  p rog ress,  techno l ogy took ove r.  So ,  I  th i nk i t 's bo th  f ri end  and  foe .  Bu t  a t  the  end  o f  the  day,  i t 's
wha t  i t  i s.  I t ’s eve rywhere .  L i ke  a i r.
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Fact, opinion and prophesy. What’s next for law, from the brightest in the
business.
 

BLG: How would you describe the lawyer of tomorrow?

M m e. Arbour: I  sta rted  m y ca ree r teach i ng  l aw, so  I  had  a  m uch  be t te r sense  o f  tha t  then .  I  j ust  hope  the  l awyers o f  tom orrow a ren ’t  si m p l y technocra ts o f  the  l aw
— sm art  peop l e  who  know the  l aw i nsi de  and  ou t  bu t  don 't  ca re  tha t  m uch  abou t  how i t  connects to  the  b i g  soci a l  i ssues o f  ou r t i m e .  T he  l aw h i sto ri ca l l y was
a l ways taugh t  as one  o f  the  l i be ra l  a rts,  a  d i sci p l i ne  g rounded  i n  ph i l osophy,  l i te ra tu re ,  econom i cs.  I  worry tha t  we  m ay tu rn  ou r back on  som e o f  tha t  genera l i st
understand i ng  i n  favour o f  i ncreased  ag i l i ty as techn i ca l  experts.  An  exam p l e  wou l d  be  tax.  I t 's a  ve ry i n t ri ca te  body o f  l aw tha t  i s underp i nned  by huge  i ssues o f
soci a l  j ust i ce  and  equa l i ty and  wea l th  d i st ri bu t i on .

BLG: What happens if tomorrow’s lawyers aren’t  t rained and willing to tackle the big social issues?

M m e. Arbour: I  th i nk we  becom e m ore  and  m ore  d i sconnected  f rom  the  soci e ty i n  wh i ch  we  l i ve  and  m i ss an  opportun i ty to  use  ou r soph i st i ca ted  too l s to  m ake  a
con tri bu t i on .  M aki ng  a  l i vi ng  and  m aki ng  a  con tri bu t i on  shou l d  go  hand  i n  hand .  We m ay l ose  a  l o t  o f  pub l i c t rust .  And  exacerba te  the  pe rcep t i on  o f  the  p ract i ce
o f  l aw as som eth i ng  tha t  se rves on l y those  who  can  a ffo rd  i t ,  l ead i ng  to  fu rthe r d i sconnect i on  and  m ore  i nequa l i ty.  T h i s i s m ora l l y p rob l em at i c.  I t ’s a l so
dangerous fo r a  soci e ty to  becom e i ncreasi ng l y f ragm ented  and  con fron ta t i ona l .

BLG: I won’t  ask you to pretend you have a crystal ball,  but what are your hopes for the future of law?

M m e. Arbour:  I  hope  tha t  l ega l l y t ra i ned  peop l e  wi l l  be  a t  the  fo re fron t  o f  the  ki nds o f  soci e ta l  changes tha t  need  to  be  m ade  i f  we  wan t  a  be t te r worl d .  As
l awyers we  have  capab i l i t i es tha t  a l l ow us to  address the  m ore  system i c i ssues tha t  resu l t  i n  p l ane ta ry and  hum an i ta ri an  cri ses.  I  hope  we  use  ou r vi si onary ski l l s,
no t  si m p l y ou r techn i ca l  ski l l s,  to  m ake  a  d i ffe rence .  I t 's one  th i ng  to  m axi m i ze  sm a l l  opportun i t i es wi th i n  the  system . I t 's ano the r th i ng  to  take  a  step  back and
l ook a t  the  en t i re  st ructu re  and  con tri bu te  to  addressi ng  the  who l e  p rob l em , wha teve r i t  m ay be .  We shou l dn ’t  be  ove rl y com fo rted  by the  good  deeds we  do  tha t
a re  si m p l y band-a i ds on  a  b roken  system  tha t  needs ou r con tri bu t i on  on  a  m uch  m ore  fundam enta l  basi s.

BLG: What ins ight has your UN work given you regarding the future?

M m e. Arbour:  I f  we  were  to  t ry to  construct  the  Un i ted  Na t i ons today,  I  don 't  th i nk i t  wou l d  be  possi b l e .  Som e pessi m i sts suggest  tha t  we 're  com i ng  to  the  end  o f  a
genu i ne  m u l t i l a te ra l  system , and  we ’l l  see  m ore  and  m ore  reg i ona l  o r o the r types o f  a l l i ances l i ke  the  G7 , the  G20 , the  BRICS. I 'm  no t  so  pessi m i st i c.  T he  b i g
i ssues o f  ou r t i m e  a re  t ru l y un i ve rsa l .  T hey canno t  be  reso l ved  by sm a l l e r a l l i ances a l one .

BLG: What role does internat ional law play in our collect ive future?

M m e. Arbour:  I  was once  to l d  tha t  the  beg i nn i ng  o f  m odern  i n te rna t i ona l  l ega l  coopera t i on  was ra i l roads.  I f  t ra i ns were  to  t rave l  be tween  coun tri es,  the  ra i l s had
to  be  the  sam e on  bo th  si des o f  the  bo rde r.  I  th i nk tha t ’s a  ve ry good  exam p l e  o f  wha t  i n te rna t i ona l  l aw i s a l l  abou t .  To  m ake  the  p l ane t  work,  we  need  a l l  — o r
a t  l east  m ost  — o f  the  p l aye rs a t  the  tab l e .  And  they m ust  ag ree .  I t 's m essy,  bu t  the  ra i l s m ust  m a tch .  Othe rwi se ,  eve rybody l oses.  In te rna t i ona l  l aw i s a  g l ue  tha t
ho l ds us toge the r.  I t 's wha t  we  need  to  reso l ve  the  b i g  i ssues o f  the  fu tu re ,  l i ke  cl i m a te  change ,  hum an m ob i l i ty,  techno l ogy and  the  com m erci a l i za t i on  o f  space .

BLG’ s Fu tu re  o f  Law  se ri es cap tu res the  pe rspect i ves o f  i ndustry l eaders on  the  b i ggest  i ssues faci ng  l aw  and  busi ness ove r the  next  decade  and  beyond  w i th
the  goa l  o f  sta rt i ng  conversa t i ons and  support i ng  act i on  i n  o rgan i za t i ons across Canada .  The  year-l ong  se ri es w as crea ted  i n  honour o f  BLG’ s 200  ann i ve rsa ry
i n  2023-2024 .
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