
November 25, 2021

PERSPECTIVE

5 more insurance industry trends: Product recall, municipal, cargo and business
interruption insurance

George  Wray and  Laura  Day

Background .  We p red i ct  p roduct  reca l l  ra tes wi l l  cl i m b  thanks to  com p l ex g l oba l  supp l y cha i ns,  adop t i on  o f  au tom at i on ,  i nconsi sten t  regu l a t i on  across
j u ri sd i ct i ons and  the  COVID-19  pandem i c.  In  add i t i on ,  consum ers a re  becom i ng  m ore  i n te rested  i n  p roduct  sa fe ty,  hea l th  and  ESG (envi ronm enta l ,  soci a l  and
governance) i ssues,  wi th  soci a l  m ed i a  g roups qu i ckl y sp read i ng  news o f  po ten t i a l  p roduct  de f i ci enci es and  reca l l s.

“Sm art” and  “connected ” p roducts,  wh i ch  a l l ow p roduct  t racki ng  and  ongo i ng  consum er con tact  th rough  a  m anu factu re r’s app ,  websi te  o r subscri p t i on  se rvi ce ,  a re
l ead i ng  to  add i t i ona l  consum er dem ands and  reca l l  expecta t i ons.  We ’re  see i ng  regu l a to rs becom e m ore  act i ve ,  l ead i ng  to  g rea te r scru t i ny,  tougher ru l es and
m ore  p roduct  reca l l s.  Fi na l l y,  cl ass act i on  l awyers a re  crea t i ve l y seed i ng  d i spu tes.

Im pact .  A p roduct  reca l l  can  a ffect  any com pany tha t  m anu factu res o r d i st ri bu tes a  p roduct .  T he  costs can  be  ca tastroph i c,  i ncl ud i ng  no t i f i ca t i on ;  sh i pp i ng ;  repa i r
o r rep l acem ent;  changes to  desi gn  and  m anu factu ri ng ;  b rand  dam age ; and  de fence  costs.  Wh i l e  m any com pan i es be l i eve  the i r com m erci a l  genera l  l i ab i l i ty
po l i cy wi l l  cove r p roduct  reca l l s,  o the rs a re  be i ng  advi sed  the re ’s an  i nsu rance  gap .  We p red i ct  2022  wi l l  see  m ore  busi nesses recogn i zi ng  the  bene f i t  o f  p roduct
reca l l  i nsu rance ,  wh i ch  can  cover f i nanci a l  l osses due  to  a  reca l l  and  o f ten  o ffe rs p re - and  post-even t  consu l t i ng  se rvi ces to  reduce  the  ri sk o f  a  reca l l  and
m i n i m i ze  the  i m pact  i f  one  occurs.

Top  t i p .  Your l ega l  team  i s a  va l uab l e  source  o f  i nsi gh t  on  l ega l  exposure  when  i t  com es to  p roduct  l i ab i l i ty and  regu l a to ry com p l i ance  i n  genera l ,  and
m anag i ng  p roduct  reca l l s i n  pa rt i cu l a r.  Incl ude  experts i n  p roducts l aw when  conduct i ng  i nsu rance  revi ews and  ri sk ana l yses,  as we l l  as when  your busi ness
changes i ts p rocesses,  p roducts and  po rt fo l i o .

Gi l be rt  Houran i and  Sam  Rob i chon

Background .  On  M ay 27 ,  2021 ,  the  Québec governm ent am ended  a rt i cl e  2503  o f  the  Ci vi l  Code,  re l axi ng  the  requ i rem en t fo r i nsu rance  com pan i es to  assum e the
de fence  costs o f  the  i nsu red ,  even  when  costs go  beyond  the  l i m i ts o f  the  i nsu rance  po l i cy.  Once  f i na l i zed ,  l i ke l y i n  fa l l  2021 ,  the re  wi l l  be  som e f l exi b i l i ty to
a l l ow po l i ci es to  excl ude  de fence  costs f rom  coverage  o r i ncl ude  them  on l y fo r ce rta i n  “ca tegori es o f  i nsu rance  con tracts” and  “cl asses o f  i nsu reds.”

Im pact .  We expect  th i s to  decrease  the  cost  o f  p rem i um s fo r l a rge  co rpo ra t i ons and  m ake  i t  easi e r to  i nsu re  l a rge  com m erci a l  and  i nst i tu t i ona l  p ro j ects i n  the
provi nce ,  wh i l e  p rese rvi ng  the  o ri g i na l  i n ten t  o f  a rt i cl e  2503  — to  ensure  tha t  i nd i vi dua l s,  pa rt i cu l a rl y th i rd -pa rty vi ct i m s,  a ren ’t  f i nanci a l l y pena l i zed  by
expensi ve  l ega l  ba t t l es tha t  e rode  po l i cy l i m i ts.  I t ’s a  wi n  fo r i nsu rance  com pan i es,  who  wi l l  once  aga i n  f i nd  Québec an  a t t ract i ve  m arke t ,  and  l a rge  i nsu red
corpora t i ons and  i nst i tu t i ons,  whose  i nsu rance  costs shou l d  decrease  i n  expensi ve ,  ha rd -to -i nsu re  i ndustri es such  as construct i on .

Top  t i p . La rge  i nsu red  o rgan i za t i ons shou l d  have  the i r i nsu rance  p rog ram  revi ewed  by the i r b roke r to  de te rm i ne  where  l ega l  costs shou l d  be  i ncl uded  i n  the
po l i cy and  wha t  l i nes o f  busi ness can  be  ca rved  ou t  to  save  on  p rem i um s. Insu rance  com pan i es need  to  ask the i r underwri te rs to  rework po l i cy word i ng  to  ensure
com p l i ance  wi th  the  new l aw i n  bo th  o ff i ci a l  l anguages,  and  have  new word i ng  revi ewed  by the i r i n te rna l  o r exte rna l  l ega l  team .
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Patri ck He i nsen and  Sarah  M akson

Background .  Busi ness i n te rrup t i on  i nsu rance  i s typ i ca l l y i ncl uded  i n  a  busi ness i nsu rance  p rog ram . Our de fence  o f  the  L l oyd ’s M arke t  i n  the  two  p ri m ary cl ass
act i ons i n  Canada  re l a ted  to  COVID-19  — Workm an Optom etry i n  On ta ri o  and  Wataga  Propert i es i n  A l be rta  — h i gh l i gh ts one  wi de l y he l d  m i sunderstand i ng  abou t
busi ness i n te rrup t i on  i nsu rance :  tha t  i t  p rovi des coverage  du ri ng  a  pandem i c.  In  fact ,  the  standard  word i ng  i n  m ost  busi ness i n te rrup t i on  po l i ci es m akes i t  cl ea r
tha t  cove rage  app l i es on l y a f te r a  ca tastroph i c even t  resu l ts i n  som e ki nd  o f  physi ca l  dam age  tha t  p reven ts an  i nsu red  f rom  conduct i ng  busi ness.

Im pact .  From  the  i nsu red ’s pe rspect i ve ,  the  consequences o f  a  f i re  o r f l ood  a re  the  sam e as a  governm ent-m anda ted  l ockdown tha t  shu t te rs the i r busi ness fo r
m on ths.  T he  devi l  i s i n  the  de ta i l s,  bu t  m any busi nesses tha t  l ack i n te rna l  ri sk m anagem ent expert i se  m ay no t  understand  wha t  i s cove red  and  excl uded  i n  the i r
po l i cy.  COVID-19  has l ed  to  som e nasty su rp ri ses fo r these  busi nesses.  Because  th i s i s a  g l oba l  p rob l em , the  L l oyd ’s M arke t  i s p roact i ve l y worki ng  wi th  l oca l
governm ents to  see  i f  a  m ore  e ffect i ve  a l te rna t i ve  to  i nsu rance  exi sts fo r addressi ng  fu tu re  pandem i cs.  We a l so  expect  i nsu re rs to  m ake  the i r po l i ci es m ore  cl ea r
abou t  com m un i cab l e  d i sease  excl usi ons.

Top  t i p . No  busi ness owner wan ts a  nasty su rp ri se  when  they go  to  m ake  a  cl a i m . Revi ew your coverage annua l l y wi th  you r i nsu rance  b roke r and  don ’t  shy away
from  tough  conversa t i ons and  wha t-i f  scenari os.  Busi nesses can ’t  assum e tha t  l ost  revenue  f rom  governm ent-m anda ted  restri ct i ons wi l l  be  covered  by busi ness
i n te rrup t i on  i nsu rance ,  so  d i scuss your op t i ons fo r separa te  coverage .

Kevi n  M cGi vney and  Na ta l i e  Ko l os

Background .  As p rovi de rs o f  essen t i a l  se rvi ces such  as wa te r,  sewer,  t ransi t ,  waste  m anagem ent,  housi ng ,  l ong -te rm  ca re  and  po l i ci ng ,  m un i ci pa l i t i es have  m ore
i n f l uence  on  the  day-to -day l i ves o f  Canad i ans than  any o the r l eve l  o f  governm ent.

T he  sam e i ssues tha t  a re  m aki ng  head l i nes on  the  news and  soci a l  m ed i a ,  i ncl ud i ng  cl i m a te  change ,  COVID-19 ,  hom e l essness,  p ri vacy,  and  raci sm , i m pact  these
servi ces.  A t  the  sam e t i m e , m un i ci pa l i t i es a re  vu l ne rab l e  to  unproven  and  som et i m es i n f l am m ato ry cri t i ci sm  tha t  ci rcu l a tes on  soci a l  m ed i a ,  where  eve ryone  has
a  vo i ce  regard l ess o f  cred i b i l i ty and  a l go ri thm s crea te  the  i m pressi on  tha t  p rob l em s a re  l a rge r and  m ore  com m on than  they actua l l y a re .

Im pact .  A co l l apse  i n  t rust  i n  governm ent se rvi ces appears to  be  fue l l i ng  an  i ncrease  i n  o f ten -tenuous cl a i m s aga i nst  m un i ci pa l i t i es,  i ncl ud i ng  f rom  se l f -
rep resen ted  and  cl ass act i on  l i t i gan ts.  T h i s i ncl udes an  up t i ck i n  de fam at i on  and  repu ta t i ona l  cl a i m s aga i nst  m un i ci pa l  po l i t i ci ans and  sta ff .  A t  the  sam e t i m e ,
i nsu rance  com pan i es a re  f i nd i ng  i t  cha l l eng i ng  to  p ri ce  the  unpred i ctab l e  i m pacts o f  fo rces such  as cl i m a te  change  and  ci vi l  un rest .  As a  resu l t ,  m un i ci pa l i t i es
a re  havi ng  a  ha rd  t i m e  p l aci ng  i nsu rance  i n  the  m arke t  a t  a  reasonab l e  p ri ce  and  m ore  com m un i t i es a re  consi de ri ng  se l f -i nsu rance .

Top  t i p . Wh i l e  i t  m ay fee l  l i ke  a  thankl ess d i st ract i on  f rom  the  actua l  work o f  l oca l  governm ent,  m un i ci pa l i t i es wou l d  do  we l l  to  m a i n ta i n  p roact i ve
com m un i ca t i on  wi th  ci t i zens,  worki ng  ha rd  to  estab l i sh  them se l ves as t rusted  sources o f  i n fo rm at i on .  To  rem a i n  cred i b l e  ove r the  l ong  te rm , com m un i t i es wi l l
requ i re  m ean i ng fu l  ci vi c engagem ent opportun i t i es,  com prehensi ve  ri sk m i t i ga t i on  and  ri sk m anagem ent p l ans,  and  e ffect i ve  cri si s m anagem ent when  the
unexpected  i nevi tab l y occu rs.

Jean-M ari e  Fon ta i ne and  Ni gah  Awj

Background .  T he  COVID-19-fue l l ed  spend i ng  sp ree  by l ocked-down consum ers i n  North  Am eri ca  and  Europe ,  pa rt i cu l a rl y on  goods i m ported  f rom  Asi a ,  revea l ed
the  f rag i l i ty o f  the  g l oba l  supp l y cha i n .  Sh i pp i ng  de l ays have  becom e com m on, thanks to  congest i on  a t  po rts,  sho rtages o f  sh i pp i ng  con ta i ne rs,  l abour sho rtages,
and  even ts l i ke  the  g round i ng  o f  one  o f  the  worl d ’s l a rgest  ca rgo  sh i ps i n  the  Suez Cana l.  Un fo rtuna te l y,  fo r sh i ppers and  rece i ve rs,  ca rgo  i nsu rance  typ i ca l l y
covers l oss o r dam age  to  goods,  no t  de l ay.  T he  b i l l s o f  l ad i ng  i ssued  by sh i pp i ng  l i nes a l so  usua l l y excl ude  l i ab i l i ty fo r de l ay.

Im pact .  De l ays reduce  the  va l ue  o f  goods and  crea te  p rob l em s fo r m anu factu re rs and  d i st ri bu to rs,  bu t  wi thou t  speci a l  i nsu rance ,  sh i ppers and  exporte rs have  to
cover these  l osses them se l ves.

Top  t i p .  I f  you r goods a re  be i ng  i m ported  o r exported ,  take  a  cl ose  l ook a t  you r ca rgo  i nsu rance  to  de te rm i ne  whe the r de l ays a re  covered .  I f  they a re  no t ,  ob ta i n
supp l em enta l  i nsu rance .  I f  you  a re  a  ca rri e r o r i n te rm ed i a ry,  revi ew your con tracts wi th  exporte rs and  i m porte rs to  m ake  su re  you  a re  no t  assum i ng  the  l i ab i l i ty fo r
de l ays yourse l f .
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BLG i s Canada ’ s l aw  f i rm fo r i nsu rance ,  w i th  more  than  150  connected  p ro fessi ona l s across the  coun try de l i ve ri ng  l ead i ng  edge ,  no -nonsense  so l u t i ons fo r
cl i en ts w ho  w an t to  revi ew  the i r i nsu rance  p roducts,  expand  o r change  the i r busi ness and  ob ta i n  cl a i ms assi stance .
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