


Top 3 legal developments of 2022

1. No more intrus ion upon seclusion c laims in “hacking cases”

In  a  t ri l ogy o f  cases,  the  Court  o f  Appea l  fo r On ta ri o  has he l d  tha t  com pan i es and  o the r o rgan i za t i ons tha t  co l l ect  and  sto re  pe rsona l  i n fo rm at i on  o f
i nd i vi dua l s i n  da tabases (Da tabase  De fendan ts) canno t  be  he l d  l i ab l e  under the  to rt  o f  “i n t rusi on  upon  secl usi on ” when  cybercri m i na l s i l l ega l l y access
or stea l  tha t  i n fo rm at i on .  Previ ousl y,  p l a i n t i f fs com m enced  m any such  cases,  and  On ta ri o  Courts ce rt i f i ed  som e o f  them . T he  Court  o f  Appea l
recogn i zed  the  i n t rusi on  upon  secl usi on  to rt  i n  Jones v.  Tsi ge i n  2012 ,  to  address i n ten t i ona l  o r reckl ess i nvasi ons o f  p ri vacy.  Wh i l e  i t  i s st i l l  possi b l e  to
sue  Da tabase  De fendan ts fo r neg l i gence  o r b reach  o f  con tract  i n  som e cases,  cl ass m em bers advanci ng  those  cl a i m s wi l l  have  to  p rove  dam ages,  ra the r
than  be i ng  ab l e  to  cl a i m  the  “sym bo l i c dam ages” ava i l ab l e  fo r i n t rusi on  upon  secl usi on .  T h i s deve l opm ent m akes these  cases m uch  m ore  d i ff i cu l t  to
l i t i ga te  and  m ay exp l a i n  the  si gn i f i can t  d rop  i n  new p ri vacy cl ass act i ons com m enced  i n  2022 ,  as com pared  to  p revi ous years.  Read  m ore  abou t  the
Court  o f  Appea l  t ri l ogy.

2. Reaffirmation of the need for a plaint iff with a c laim against each defendant

T here  has been  a  l ong -stand i ng  deba te  i n  the  Canad i an  j u ri sp rudence  ove r the  “Ragoonanan  p ri nci p l e . ” T ha t  p ri nci p l e ,  wh i ch  app l i es i n  som e bu t  no t
a l l  Canad i an  j u ri sd i ct i ons,  requ i res a  rep resen ta t i ve  p l a i n t i f f  to  have  a  cause  o f  act i on  aga i nst  each  de fendan t  i n  a  cl ass act i on .  T he  p ri nci p l e  i s
re l evan t  i n  cases where  cl ass counse l  sues num erous de fendan ts who  engage  i n  the  sam e p ract i ce  o r pa rt i ci pa te  i n  the  sam e i ndustry.  In  Vecch i o  Longo
Consu l t i ng  Servi ces Inc.  v.  Aphri a  Inc. ,  the  On ta ri o  Superi o r Court  o f  Just i ce  d i sm i ssed  a  securi t i es cl ass act i on  as aga i nst  a  g roup  o f  underwri te rs,  on
the  basi s tha t  the  rep resen ta t i ve  p l a i n t i f f  had  pu rchased  the  re l evan t  sha res i n  the  secondary m arke t ,  and  the re fo re  had  no  cl a i m  aga i nst  the
underwri te rs who  had  underwri t ten  the  p rospectus o ffe ri ng .  T he  rea ff i rm ed  Ragoonanan  p ri nci p l e  p rovi des de fendan ts i n  On ta ri o  cl ass act i ons wi th  a
basi s fo r opposi ng  ce rt i f i ca t i on  i n  cases where  the  rep resen ta t i ve  p l a i n t i f f  does no t  have  a  pe rsona l  cl a i m  aga i nst  them . Read  m ore  abou t  the  deci si on.

3. Judic ial recognit ion that a recall program can be a preferable procedure

Courts ra re l y deny ce rt i f i ca t i on  based  on  the  “p re fe rab l e  p rocedure ” cri te ri on .  T he  On ta ri o  Superi o r Court  o f  Just i ce  d i d  so  i n  Col es v.  FCA Canada.  T he
de fendan t  ca r m anu factu re r,  i n  tha t  case ,  had  i n i t i a ted  reca l l s to  rep l ace  de fect i ve  a i r bag  com ponen ts a t  no  cost  to  consum ers.  T he  Court  found  th i s
reca l l  to  address “the  crux,  hub  and  nub ,  nu ts and  bo l ts,  and  p i th  and  substance” o f  the  p roposed  cl ass act i on ,  and  concl uded  tha t  a  cl ass act i on  was
no t  p re fe rab l e  to  the  de fendan t ’s reca l l  cam pa i gn  when  j udged  wi th  re fe rence  to  the  pu rposes o f  a  cl ass act i on .  T he  case  i l l ustra tes tha t  p rom pt,
e ffect i ve  rem ed i a l  act i on  can  som et i m es fo recl ose  a  successfu l  cl ass act i on .  Read  m ore  abou t  the  case.

Top 3 trends of 2022

1. A rebound year

Afte r a  sl ow year fo r new cl a i m s i n  2021 ,  by com pari son  2022  saw a  si gn i f i can t  rebound .  P l a i n t i f fs i ssued  a l m ost  twi ce  as m any cl a i m s as i n  the
previ ous year,  a l though  to ta l  cl a i m s were  st i l l  l ower than  i n  2019  and  2020 .  T h i s suggests a  con t i nua t i on  o f  the  ove ra l l  t rend  towards p l a i n t i f fs i ssu i ng
fewer new cl ass act i ons i n  On ta ri o .  T h i s t rend  appears to  be  d ri ven  pa rt l y by cl ass counse l  choosi ng  to  i n i t i a te  cl ass act i ons i n  o the r Canad i an
j u ri sd i ct i ons,  wh i ch  m ay be  pe rce i ved  to  be  m ore  p l a i n t i f f -f ri end l y,  and  where  costs awards aga i nst  p l a i n t i f fs who  a re  unsuccessfu l  on  ce rt i f i ca t i on
m ot i ons a re  e i the r m ore  m odest  o r non-exi sten t .

2. Decline in competit ion law cases

2022  saw a  si gn i f i can t  d rop  i n  the  num ber o f  new com pet i t i on  l aw cases com m enced  i n  On ta ri o .  T h i s appears to  have  been  l a rge l y the  resu l t  o f
p l a i n t i f fs choosi ng  to  com m ence  such  act i ons i n  the  Federa l  Court ,  i nstead .  

3. A good year for defendants

https://www.blg.com/en/insights/2023/ri/en/insights/2022/11/ontario-court-of-appeal-rules-against-plaintiffs-in-trilogy-of-privacy-class-action
https://www.blg.com/en/insights/2023/ri/en/insights/2022/12/prospectus-misrepresentation-securities-class-action-dismissed-against-underwriter
https://www.blg.com/en/insights/2023/ri/en/insights/2022/10/certification-denied-for-takata-airbag-recal


In  2022 ,  de fendan ts were  successfu l  on  two-th i rds o f  con tested  ce rt i f i ca t i on  m ot i ons.  T h i s i s a  m uch  h i gher p roport i on  than  i n  recen t  yea rs.  De fendan ts
were  a l so  successfu l  i n  th ree -quarte rs o f  appea l s f rom  ce rt i f i ca t i on  deci si ons.  

Top 3 things to watch for

1. COVID-19 cases

2022  saw a  sp i ke  i n  new cases b rough t  i n  respect  o f  COVID-19  neg l i gence  cl a i m s and  cl a i m s i nvo l vi ng  i nsu rance  coverage .  We can  expect  to  see  m ore
cert i f i ca t i on  deci si ons i nvo l vi ng  COVID cl a i m s i n  2023 .  I t  wi l l  be  i n te rest i ng  to  see  how courts respond  to  these  cases and  the  com p l i ca ted  causa t i on
i ssues they can  ra i se .  

2. Effect of Ontario amendments

Si gn i f i can t  am endm ents to  the  Onta ri o  Cl ass Proceed i ngs Act app l y to  cases com m enced  a f te r Oct .  1 ,  2020 .  2023  i s the  year i n  wh i ch  we  a re  l i ke l y to
beg i n  to  see  deci si ons i n te rp re t i ng  the  e ffect  o f  those  am endm ents –  genera l l y vi ewed  as de fendan t-f ri end l y –  and  whe the r they wi l l  have  a  si gn i f i can t
e ffect  on  the  ou tcom e o f  ce rt i f i ca t i on  m ot i ons.

3. Forum for competit ion c laims

As no ted  above ,  2021  saw fewer com pet i t i on  l aw cases com m enced  i n  On ta ri o  Courts,  and  m ore  i n  Federa l  Courts.  Watch  fo r cl ass counse l  possi b l y
reve rt i ng  to  f i l i ng  i n  On ta ri o  i n  2023 ,  i n  the  wake  o f  a  se ri es o f  recen t  Federa l  Court  deci si ons tha t  den i ed  ce rt i f i ca t i on  to  com pet i t i on  l aw cases.

Top 3 takeaways

1. Take a proact ive approach

Som et i m es,  cl ass act i ons a re  won  o r l ost  be fo re  the  cl a i m  i s com m enced .  I f  you  know you  have  po ten t i a l  l i ab i l i ty,  seek advi ce  f rom  l awyers who
speci a l i ze  i n  de fend i ng  cl ass act i ons and  ensure  tha t  you  p rese rve  and  ga the r evi dence  tha t  m ay be  he l p fu l  to  resi st i ng  ce rt i f i ca t i on  and  the  cl a i m  on
the  m eri ts.  You  shou l d  a l so  consi de r whe the r approp ri a te  rem ed i a t i on  m ethods (l i ke  a  reca l l ,  vo l un ta ry com pensa t i on  p rog ram , apo l ogy,  e tc. ) cou l d
reduce  the  l i ke l i hood  tha t  a  cl ass act i on  wi l l  be  successfu l .  The  Co l es v.  FCA Canada  deci si on ,  d i scussed  above ,  i l l ust ra tes tha t  cou rts m ay consi de r an
appropri a te  rem ed i a l  p rog ram  to  be  a  “p re fe rab l e  p rocedure ” to  a  cl ass act i on .  In  the  ri gh t  case ,  a  ca re fu l l y desi gned  rem ed i a l  p rog ram  can  save  l ega l
costs and  p rese rve  good  wi l l .

2. Defendants should keep fight ing cert ificat ion

Recen t t rends have  shown tha t  de fendan ts can  successfu l l y resi st  ce rt i f i ca t i on  i f  they adop t  the  ri gh t  st ra tegy and  deve l op  a  p roper evi den t i a ry reco rd .
Successfu l  st ra teg i es can  i ncl ude  cha l l eng i ng  the  p l a i n t i f fs’ ab i l i ty to  p rove  tha t  cl ass m em bers have  su ffe red  dam ages.  Fo r exam p l e ,  i n  Pa l mer v.  Teva
Canada  L td. ,  the  On ta ri o  Superi o r Court  o f  Just i ce  den i ed  ce rt i f i ca t i on  o f  a  p roduct  l i ab i l i ty cl a i m  because ,  wh i l e  the  p l a i n t i f f  a l l eged  an  i ncreased  ri sk
o f  ha rm  from  a  d rug ,  tha t  ha rm  had  no t  ye t  m a te ri a l i zed .  Read  m ore  abou t  tha t  case.

3. Keep watching the hotspots

As a l ways,  com pan i es and  o the r o rgan i za t i ons shou l d  con t i nue  to  m on i to r t rends i n  the  types o f  cl ass act i ons tha t  p l a i n t i f fs a re  b ri ng i ng  and  tha t  a re
ge t t i ng  ce rt i f i ed ,  and  then  pay pa rt i cu l a r a t ten t i on  to  those  a reas o f  po ten t i a l  l i ab i l i ty.  T h i s shou l d  i ncl ude  m on i to ri ng  po l i ci es,  p rocedures and
governance  structu res tha t  re l a te  to  those  a reas.  Recen t l y,  secu ri t i es,  p roducts l i ab i l i ty,  consum er p ro tect i on  and  l abour and  em p l oym ent cl a i m s have
been  the  m ost  com m on i n  On ta ri o .  Com pan i es and  o the r o rgan i za t i ons shou l d  consu l t  l ega l  counse l  as soon  as they i den t i fy i ssues o r rece i ve
com p l a i n ts tha t  cou l d  fo rm  the  basi s o f  cl ass act i ons,  so  they can  consi de r rem ed i a l  m easures and  sta rt  to  p repare  fo r l i t i ga t i on  we l l  i n  advance  o f  a
cl a i m . To  ge t  a  sense  o f  where  your ri sk l i es,  m on i to r and  t rack com p l a i n ts whe the r sen t  d i rect l y to  you  o r exp ressed  th rough  soci a l  m ed i a .

Where to learn more

BLG’s On ta ri o  Cl ass Act i ons 2021  Year-End  Revi ew

BLG’s Recen t  cl i en t  bu l l e t i ns on  cl ass act i ons

BLG’s Sum m ary o f  Canad i an  Cl ass Act i on  Procedure  and  Deve l opm ents

BLG's Cl ass Act i ons se rvi ce  page

The fine print
The graphs on the first page were compiled based upon information gleaned from searching legal research
databases and monitoring the CBA Class Actions Database and new class actions fi l ings in the Ontario
Superior Court of Justice in Toronto. In addition to Toronto fi l ings, the Court office captures most, but not
all, fi l ings outside of Toronto. In “counting” the number of new class actions, we have eliminated duplicates.
We have also assigned each class action to a single category of claim, based on the dominant allegations
in the pleading. There is a certain arbitrariness to this determination. Certificaton and appeal decisions are
based solely on searches of legal research databases and wil l not have captured unreported decisions.
Overall, these methods are imperfect but in our view gather sufficient data to provide a sense of ongoing
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